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1. Premise

The idea of sustainable development is deeply connected with the debate around 

the concept of well-being that our society acknowledge. If the idea of social 

well-being was strongly linked with the ideology of “development” as economic 

growth in the first part of the XXth century, since the end of World War II that 

ideology began to fade away and to leave space to a more complex vision of the 

world, where respect of the environment gained a central place.

The 1950s and 1960s were indeed a time of growing awareness of environ-

mental problems. Since the publication of Silent Spring by Rachel Carson pub-

lished in 1962 (Carson 1962), documenting the adverse environmental effects 

caused by the indiscriminate use of pesticides, the public opinion world-wide 

began to pay more attention to environmental protection issues and sustaining 

national and international policies to cope with the new situation.

While the debate around the possibility of reconciling the needs of develop-

ment with the protection of the environment is not new, however it is only in 

the second part of the twentieth century that the concept of sustainable devel-

opment started to be elaborated in its actual form, assuming an increasingly im-

portant role in the development of various policies at EU and international level.
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Sustainable development also relies on a commitment to equity with fu-

ture generations. The idea to leave future generations at least the same level 

of opportunity as we ourselves have had, although simple in theory, seems 

much more difficult to reach in practice: what legislative measures should 

be adopted in order to achieve this magical point of equilibrium between the 

needs of today and those of tomorrow? This question lead us to investigate 

which concrete legal tools allow us to implement sustainable development 

goals in an effective way. 

2. A brief history of the sustainable development principle 

In 1972, the Club of Rome published a report by Dennis and Donella Meadows 

entitled “The Limits to Growth” (Meadows et al. 1972), in which the two scientists 

investigated five major trends of global concern: accelerating industrialisation, 

rapid population growth, widespread malnutrition, depletion of nonrenewable 

resources, and a deteriorating environment. 

The conclusions formulated in the Report pointed out that if the present 

growth trends in world population, industrialisation, pollution, food produc-

tion, and resource depletion continued unchanged, the limits to growth on this 

planet were going to be reached sometime within the next one hundred years. In 

this case, the unavoidable result would have been a rather sudden and uncontrol-

lable decline in both population and industrial capacity. 

On the other side, the two Authors pointed out that it was possible to alter 

these growth trends and to establish a condition of ecological and economic 

stability, sustainable far into the future. In this perspective, the state of global 

equilibrium could be designed so that the basic material needs of each person on 

earth are satisfied and each person has an equal opportunity to realise his indi-

vidual human potential.

Even before The Limits to Growth was released, Eduard Pestel and Mihajlo 

Mesarovic had started working on a much more elaborate model that distin-

guished ten regions of the world and involved 200,000 equations compared 

to 1,000 in the Meadows model. The research by Pestel and Mesarovic had 

the full support of the Club of Rome and its final publication, “Mankind at the 

Turning Point”, was accepted as an official “second report” to the Club of Rome 

in 1974.

Similar conclusions were formulated by Nicholas Georgescu-Roegen in “The 

Entropy Law and the Economic Process” (1971), where the Author argued that our 

economic system, like all physical systems, is subject to the laws of thermody-

namics, emphasising the dangers of economic growth. Georgescu-Roegen actu-
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ally became a member of the Club of Rome, while Dennis Meadows acknowl-

edged the influence of Georgescu-Roegen’s ideas on the team of authors of Limits 

to Growth (Levallois 2010). 

In 1972 the United Nations Conference on the Human Environment was held in 

Stockholm, gathering 114 governments representatives. The meeting adopt-

ed the Declaration of the United Nations Conference on the Human Environment, or 

Stockholm Declaration, containing 26 Principles. Principle 1 states: «Man has the 

fundamental right to freedom, equality and adequate conditions of life, in an environ-

ment of a quality that permits a life of dignity and well-being, and he bears a solemn re-

sponsibility to protect and improve the environment for present and future generations», 

thus formulating the idea of responsibility for future generations that will form 

a cornerstone of the sustainable development principle. 

In 1980, the International Union for Conservation of Nature and Natural Resources 

(IUCN) with the advice, cooperation and financial assistance of the United Nations 

Environment Programme (UNEP) and the World Wildlife Fund (WWF), in collabora-

tion with the Food and Agriculture Organization of the United Nations (FAO) and 

the United Nations Educational, Scientific and Cultural Organization (UNESCO) pre-

pared The World Conservation Strategy – Living Resource Conservation for Sustainable 

Development. The Report is the first international document on living resource 

conservation produced with inputs from governments, non-governmental or-

ganisations, and other experts. It targets policymakers, conservationists and de-

velopment practitioners with its core tenets of protection of ecological processes 

and life-support systems, preservation of genetic diversity and sustainable utili-

sation of species and ecosystems. 

The World Conservation Strategy laid the foundations for defining the principle 

of sustainable development, arguing that for development to be sustainable, it 

should support conservation rather than hinder it.

In 1983, the United Nations General Assembly established the United 

Nations World Commission on Environment and Development (WCED) that 

in 1987 published a Report entitled “Our common future”. The document came 

to be known as the “Brundtland Report”, after the Commission’s chairwoman Gro 

Harlem Brundtland, and provided a broad definition of sustainable development: 

«Sustainable development is development that meets the needs of the present without 

compromising the ability of future generations to meet their own need» (Brundtland, 

1987). The Report was divided in three parts: Part I dedicated to the “Common 

Concerns”, Part II devoted to the “Common Challenges”, and Part III identifying 

the “Common Endeavours”. 

In Part I, the Report highlights the close relationship between the principle 

of sustainability and intangible values, pointing out that «Sustainability requires 

views of human needs and well-being that incorporate such non-economic variables as 
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education and health enjoyed for their own sake, clean air and water, and the protection 

of natural beauty» (Brundtland 1987: Part I, no. 39). 

The Second Part aims at outlining Strategies for Sustainable Industrial 

Development, encouraging to integrate resource and environmental consider-

ations into the industrial planning and decision-making processes of govern-

ment and industry: «This will allow a steady reduction in the energy and resource 

content of future growth by increasing the efficiency of resource use, reducing waste, and 

encouraging resource recovery and recycling» (Brundtland 1987: Part II, no. 47). 

Finally Part III highlights the relationship between governments and private 

parties, stressing that sustainable development must be at the center of common 

efforts: «Environmental protection and sustainable development must be an integral 

part of the mandates of all agencies of governments, of international organizations, and 

of major private-sector institutions. These must be made responsible and accountable for 

ensuring that their policies, programmes, and budgets encourage and support activities 

that are economically and ecologically sustainable both in the short and longer terms. 

They must be given a mandate to pursue their traditional goals in such a way that those 

goals are reinforced by a steady enhancement of the environmental resource base of their 

own national community and of the small planet we all share» (Brundtland 1987: Part 

III, no. 17).

In 1991, the International Union for Conservation of Nature and Natural Resources 

(IUCN), together with United Nations Environment Programme and the World 

Wide Fund for Nature publishes “Caring for the Earth”, the successor to the World 

Conservation Strategy published in 1980. This strategy is focusing on practical 

action to be taken, setting the «targets for the changes in our lives that will move us 

towards a sustainable society and urges a concerted effort to make this ethic a global force 

in personal, national and international relations».

Meanwhile, with the fall of the Berlin Wall on 9 November 1989 and the uni-

fication between East and West Germany, the Iron Curtain between the West and 

Soviet-controlled regions came down. After the dissolution of the Soviet Union 

in 1991 a new international conference was launched by the United Nations in 

order to create the basis to cooperate together internationally on development 

issues. The “Earth Summit” was held in Rio de Janeiro in December 1992 and 

gathered representatives from 172 states, including 108 heads of state and gov-

ernment and tens of thousands of people. There was considerable media cover-

age (10,000 journalists present), while the big absentee was President Bush Sr. 

The conference was the backbone for a new phase of environmental law, 

which increasingly became globalised. The Earth Summit in particular resulted 

in a series of documents (Rio Declaration on Environment and Development; 

Agenda 21, Forest Principles) and of binding conventions (Convention on 

Biological Diversity, Framework Convention on Climate Change, United Nations 
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Convention to Combat Desertification) that can be considered milestones in the 

subsequent development of environmental law.

Ten years after the Rio Conference, the United Nations World Summit on 

Sustainable Development was held in Johannesburg, with the dual role of a bud-

get of the past decade and the relaunch of the commitment to sustainable devel-

opment towards the future (Fodella 2003: 385). The Johannesburg Declaration on 

Sustainable Development “From our Origins to the Future”, adopted on September 

2, 2002, is a political document signed by the Heads of State and Government, 

with obligations and implementation proposals for sustainable development 

(Pallemaerts 2003: 1).

3. The principle of sustainable development in the EU

Initially, the Treaty establishing the European Economic Community in 1957 

did not provide for any specific Community competence in the environmental 

field, which was introduced only in 1987 with the Single European Act. With 

the Maastricht Treaty in 1992 the principle of sustainable development was in-

troduced at Art. 2: «The Community has the task of promoting [...] a harmonious and 

balanced development of economic activities throughout the Community, sustainable, 

non-inflationary and environmentally friendly growth».

Nowadays the Treaty features the principle of sustainable development in var-

ious provisions: as well as in the Preamble. In particular, the principle of sus-

tainable development is established in Art. 3, where it is put in connection with 

the establishment of the internal market («The Union shall establish an internal 

market. It shall work for the sustainable development of Europe based on balanced eco-

nomic growth and price stability, a highly competitive social market economy, aiming at 

full employment and social progress, and a high level of protection and improvement of 

the quality of the environment»), but also with the role that Europe wants to play 

at international level in order to promote sustainable development worldwide 

(«In its relations with the wider world, the Union shall uphold and promote its values 

and interests and contribute to the protection of its citizens. It shall contribute to peace, 

security, the sustainable development of the Earth, solidarity and mutual respect among 

peoples, free and fair trade, eradication of poverty and the protection of human rights, in 

particular the rights of the child, as well as to the strict observance and the development 

of international law, including respect for the principles of the United Nations Charter»).

Art. 21 further foresees that sustainable development will have a guiding role 

in Union’s external action. In particular, the Union shall define and pursue com-

mon policies and actions, and shall work for a high degree of cooperation in all 

fields of international relations, in order to foster the sustainable economic, so-
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cial and environmental development of developing countries, with the primary 

aim of eradicating poverty and help develop international measures to preserve 

and improve the quality of the environment and the sustainable management of 

global natural resources, in order to ensure sustainable development.

The principle of sustainable development is moreover recalled in Art. 37 of 

the Charter of Fundamental Rights dedicated to the environment, which states 

that «A high level of environmental protection and the improvement of the quality of the 

environment must be integrated into the policies of the Union and ensured in accordance 

with the principle of sustainable development». 

The idea encapsulated within the principle of sustainable development – in 

theory – appears to be simple: it is to leave future generations at least the same lev-

el of opportunity as we ourselves have had. As the Brundtland Report was stating: 

«Sustainable development is development that meets the needs of the present without 

compromising the ability of future generations to meet their own needs» (Brundtland 

1987). On the other hand, it is more difficult – from a practical point of view – to 

determine what legislative measures should be adopted, and what the right mix 

of legal instruments (between public law and private law) is in order to achieve 

this magical point of equilibrium between the needs of today and those of tomor-

row (Brown-Weiss 1989; Manne 1996; Farber and Hemmersbaugh 1993).

Sustainable development as a concept has remained relatively open-end-

ed, providing «a space for dissension and socio-political struggle where competing 

discourses of the economic and environmental paradigms are joined» (Hajer 1997). 

Others have suggested that the concept of sustainability has a more long-term 

function, claiming that it falls within the classification of «ideas that make a dif-

ference» (McNill 2000).

In order to give consistence to the principle, sustainable development has 

been mainstreamed into EU policies and legislation, implementing a specific 

EU Sustainable Development Strategy of 20011, where the Commission states that 

economic growth, social cohesion and environmental protection must go hand 

in hand, calling for a better coordination among the wide range of policies to ad-

dress the economic, environmental and social dimensions of sustainability and 

launching the global role of the EU in this field.

The EU 2020 Strategy2 was published in the aftermath of the economic crisis of 

2008, focusing on three priorities for the development to 2020: 

1 Communication from the Commission, “A sustainable Europe for a Better World: A 
European Union Strategy for Sustainable Development”, Brussels 15.5.2001 COM (2001) 264 
final. 
2 Communication from the Commission, “Europe 2020 – A strategy for smart, sustainable 
and inclusive growth”, Brussels, 3.3.2010 COM(2010) 2020.
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1. Smart growth – developing an economy based on knowledge and innovation 

2. Sustainable growth – promoting a more resource efficient, greener and more 

competitive economy 

3. Inclusive growth – fostering a high-employment economy delivering eco-

nomic, social and territorial cohesion.

Finally in 2019 the EU’s Better Regulation Agenda3 was published. The introduction 

of better regulation principles had its origins in the desire for better European 

governance, and for anchoring sustainable development in the Union’s policy-

making by looking at economic, social and environmental impacts together.

As we will see, the development of a sustainable development agenda at EU 

level does not focus anymore only on public law instruments but – on the con-

trary – recognises the role that private law instruments can play.

3.1. The Green Economy debate

A further pillar that delineates the reference cultural framework is the debate 

surrounding the development of green economy. Green economy is a manifes-

tation of the issue set out above in the area of sustainability, as it is based on the 

conviction that current well-being and that of future generations is highly de-

pendent upon environmental risks and the scarcity of natural resources. 

When we refer to green economy we start from the premise that the economy 

developed according to the parameters of neo-classical theories and that did not 

take due account of the value of the environment, which was used within pro-

duction processes, or was even destroyed and pillaged by these (Altman 2001). By 

failing to take account of the value of these environmental resources within the 

calculation of business costs, economic development had occurred at a cost that 

was not sustainable in environmental terms. 

It should be stressed that natural resources are largely presented as non-ap-

propriable resources, such as public goods, for which the market is unable to ex-

press an exchange value and will be unable to operate correctly as a mechanism 

for the optimal allocation of those resources. Reference is made in these cases 

to the concept of market failure (Bator 1958), construed as a situation in which 

either the market is entirely non-existent (given that environmental resourc-

es have the economic status of public goods) or does not adequately reflect the 

“true” cost or the social cost of economic activity.

3 “Better regulation – Taking stock and sustaining our commitment”, European Commission, 
15 April 2019. 
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Absent any specific allocation of property rights over natural resources, the 

price system has generally not been able to send the correct signals to the produc-

tive system in order to act as a guide for it in achieving an efficient consumption 

of such resources. And it is precisely in relation to these issues that lawyers will 

be required to review the concept of ownership in order to achieve a more effi-

cient indication of the ownership of environmental resources.

A green economy approach, on the other hand, is one in which – by definition 

– the costs resulting from the degradation of ecosystems are internalised with-

in productive processes (Steiner 2010: 845). The model endorsed by the green 

economy thus analyses not only the economic benefits of a given production re-

gime, consisting in an increase in gross domestic product, but also the impact 

and damage that such a regime will have on environmental resources. 

This assessment of environmental impacts can be extended to the various 

states of the raw materials transformation cycle starting from their extraction, 

through transportation and transformation into energy and finished products 

to the possible environmental damage caused by their definitive elimination of 

disposal4.

4. The Millennium Development Goals and the UNEP programme

In delineating the reference context under examination, it is also necessary to re-

call the various initiatives adopted by the United Nations, including the so-called 

Millennium Development Goals, which relaunch a new idea of well-being strongly 

centred around non-economic values5. 

Also within this perspective, it is necessary to stress how the environmental 

strategies were supplemented within the agenda of priorities set by the United 

Nations: in fact, the Millennium Declaration dedicates an entire section to en-

4 The conceptual framework adopted by the green economy stresses that such damage often 
has a negative effect also on gross domestic product: GDP will in fact tend to fall as a result of 
the reduction in output by economic activities that benefit directly from a good quality envi-
ronment, such as agriculture, fishing, tourism and public health. Other negative effects on GDP 
may also result indirectly due to the fact that a lower quality environment could lead to situ-
ations of environmental degradation or – in the most serious cases – environmental disaster 
requiring a strong financial intervention by the state in order to promote clean-up operations.
5 The Millennium Declaration adopted in plenary session contained eight objectives which the 
contracting parties undertook to achieve by 2015: to eradicate extreme poverty and hunger, to 
guarantee universal primary education, to promote gender quality and the empowerment of 
women, to reduce infant mortality, to improve maternal health, to combat HIV/AIDS, malaria 
and other diseases, to guarantee environmental sustainability and to develop a world partner-
ship for development. 
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vironmental protection, referring explicitly to climate change, desertification, 

biodiversity, and the management of forests and water.

The United Nations Environmental Program also developed along similar lines, 

pursuing a series of strategies to promote the transition of the global economy 

towards the green economy, which is defined by the UNEP itself as «a system in 

which the costs resulting from the degradation of ecosystems are internalised» (Steiner 

2010: 843). 

As highlighted by the UNEP Report itself, the internalisation of these costs 

depends on the proper operation of markets; however, absent appropriate leg-

islation regulating a range of variables6, the markets will be unable to provide 

the answers that are expected in order to achieve a transition towards a greener 

economy.

The global markets could thus play a very important role within the transi-

tion towards the green economy, provided that there is an adequate normative 

framework at international level in order to induce the markets to work towards 

sustainable development.

According to what is now a classic viewpoint (Jacobs 1991), the actual problem 

of the policies adopted at international level is to determine effective legislative 

instruments in order to ensure that the ecological limits imposed on economic 

activities can be accepted and specifically applied.

It is important to point out that these indications must relate both to the sup-

ply side (i.e. businesses), as well as the demand side (i.e. consumers). 

The 2011 UNEP Report, which regulates the supply side, stresses the neces-

sity to develop specific assessment criteria to determine the value of environ-

mental resources that suffer damage or degradation because of production pro-

cesses. These costs must be internalised in order to enable the market to correct 

the shortcomings previously brought about by the fact that it did not take due 

account also of the costs of environmental resources7. 

From the demand side on the other hand, a key role will be played by the in-

formation to consumers regarding the effective environmental impact of certain 

products. It has been emphasised that the role of policies in avoiding excessive en-

vironmental degradation is premised on the availability of information, incentives, 

investments and appropriate institutions. Better information concerning the state 

6 The information which must be made available to consumers, the holders of environmen-
tal assets and the criteria for its assessment.
7 As stressed by the UNEP Report from 2011, Towards a Green Economy: Pathways to Sustainable 
Development and Poverty Eradication, p. 16: «Environmental valuation and accounting for natural cap-
ital depreciation must be fully integrated into economic development policy and strategy. As suggested 
above, the most undervalued components of natural capital are ecosystems and the myriad goods and 
services they provide. Valuing ecosystem goods and services is not easy, yet it is fundamental to ensuring 
the sustainability of global economic development efforts».
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of the environment, ecosystems and biodiversity in fact appears to be essential for 

all of the decisions that have to be taken, both by private actors as well as by pub-

lic authorities, in order to determine the allocation of natural capital for economic 

development8.

It will therefore come as no surprise that there has been a revaluation of mar-

ket instruments precisely within this context, with a view to creating a broader 

range of instruments to be used in environmental policies. 

5. The Quest for new instruments of environmental policy 

Over the course of the last twenty years, from a comparative law perspective we 

can observe a general trend towards the identification and development of new 

legal instruments in order to better achieve the goals of sustainable develop-

ment. In particular, the European Commission has adopted new guiding prin-

ciples elaborated within the legal international framework, introducing them 

within specific action plans, that gave birth to new legislative initiatives. 

Within this context, there are two lines of evolution that have emerged grad-

ually over time. On the one hand, the revisiting of private law instruments with 

a view to achieve a more efficient involvement of all parties in the protection of 

the environment; on the other hand, it appears clear that in the field of environ-

mental protection policies, the classical distinction between public and private 

law is slowly fading away. 

This evolution started to be clearly felt since the Fifth Environmental Action 

Programme, adopted by the Commission on 18 March 1992, entitled “Towards 

sustainability”9, which considered the expansion of the range of environmental 

policy instruments.

In order to lead the change in approaching environmental problems and to 

incentivise a spirit of “shared responsibility”, the Commission called for the need 

to propose a broader range of instruments that could enable business to partici-

pate in a process of awareness raising regarding environmental issues10.

8 UNEP Report, Towards a Green Economy: Pathways to Sustainable Development and Poverty 
Eradication: «the role of policy in controlling excessive environmental degradation requires implement-
ing effective and appropriate information, incentives, institutions, investments, and infrastructure. Better 
information on the state of the environment, ecosystems, and biodiversity is essential for both private and 
public decision making that determines the allocation of natural capital for economic development. The 
use of market based instruments, the creation of markets, and where appropriate, regulatory measures, 
have a role to play in internalizing this information in everyday allocation decisions in the economy».
9 The Fifth Programme was published on OJ C 138/5, 17 May 1993. 
10 The new environmental policy instruments and the concept of "shared responsibility" are 
examined in point 7 of the Fifth Action Programme, OJ C 138/70, 17 May 1993.
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The traditional instruments of environmental policy – those based on the 

command and control model – were supplemented by so-called market instru-

ments, including taxes, charges, specific environmental incentives, trading sys-

tems, ecological labelling schemes and environmental balance, rules governing 

liability for environmental harm, and finally environmental agreements11.

The Sixth Environmental Action Programme12 launched new strategies for 

the period 2002-2010. The Commission announced that one of the aims of en-

vironmental policy was to induce the market to work in favour of the environ-

ment, through improved cooperation with businesses, introducing incentive 

schemes for companies with the best environmental performance, promoting 

a shift towards greener products and processes, and incentivising the adoption 

of eco-labels to enable consumers to compare analogous products on the basis of 

their environmental performance.

This integrated strategic approach was to lead to the incorporation of «new 

ways of working with the market, involving citizens, enterprises and other stakeholders». 

This new approach was «needed in order to induce necessary changes in both produc-

tion and public and private consumption patterns that influence negatively the state of, 

and trends in, the environment»13.

In the most recent Seventh Union Environment Action Programme, entitled 

“Living well, within the limits of our planet”14, the Commission sets out the guide-

lines through to 2020, bringing together environmental concerns and market 

dynamics15.

11 Commission Communication, Europe's environment: What directions for the future? The 
global assessment of the European community programme of policy and action in relation to 
the environment and sustainable development, 'Towards sustainability', Brussels, 24.11.1999, 
COM (1999) 543 final. In the following Communication, entitled: Europe’s environment: what 
directions for the future?, which offered an intermediate report on the application of the pro-
gramme, the Commission took note of the fact that the previous five years had seen the impli-
cation of many new initiates in the Member States in order to incentivise the use of market 
instruments, recognising that the new policies had achieved the desired results.
12 See Communication from the Commission to the Council, the European Parliament, the 
Economic and Social Committee and the Committee of the Regions on the sixth environment 
action programme of the European Community “Environment 2010: Our future, Our choice” 
– The Sixth Environment Action Programme, Brussels, 24.1.2001, COM (2001) 31 final; see also 
Decision No 1600/2002/EC of the European Parliament and of the Council of 22 July 2002 lay-
ing down the Sixth Community Environment Action Programme, in OJ 10.9.2002 L 242/1. 
13 See recital 6 of Decision 1600/2002 laying down the Sixth Community Environment Action 
Programme. 
14 Decision No 1386/2013/EU of the European Parliament and of the Council of 20 November 
2013 on a General Union Environment Action Programme to 2020, in OJ of 28.12.2013, 
L 354/171.
15 Point 17 of the action programme.
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This is part of a renewed conception of well-being in which economic pros-

perity and the well-being of the Union are closely related to its natural capital.

The Seventh Action Programme reflects the Union’s commitment to trans-

form itself into an inclusive green economy that can guarantee growth and 

development, protect human health and welfare, create decent jobs, reduce in-

equalities and invest in biodiversity16. 

In order to achieve these ambitious goals, the Commission stresses that there 

is a need for «an appropriate mix of policy instruments»17 in order to enable busi-

nesses and consumers to improve their understanding of the impact of their 

activities on the environment and to manage that impact. These political instru-

ments crystallise in a broad examination of legal instruments, public and private 

law, including economic incentives, market instruments, information require-

ments, and in voluntary measures and instruments which commit stakeholders 

on various levels, as supplements to legislative frameworks18. 

The current trend within countries with advanced economies thus seeks to 

promote models of consumption and production that can internalise positive 

and negative environmental impacts through a combination of various instru-

ments. These involve a revisiting of classical private law instruments such as 

liability for environmental harm, property instruments within the regulations 

governing tradable emissions permits and – finally – voluntary agreements that 

restate the issue of environmental policies developed on a contractual basis.

5.1. Liability for environmental damage

Civil liability for environmental damage has been presented from various 

quarters as a strong instrument for guiding the conduct of business and as an 

instrument of deterrence (Schwartz 1994) against conduct that is harmful to the 

environment, as well as an efficient instrument to achieve the internalisation of 

negative environmental externalities.

The comparative analysis has stressed how civil liability can actually be a valid 

instrument within this sector (Pozzo 1996; Id. 2002), provided that several con-

ditions are met. In particular, in order for civil liability to achieve an effective 

internalisation of negative environmental externalities, it is necessary to have: 

1) a clear definition of environmental damage; 

16 Point 10 of the action programme.
17 Recital 33 to Decision no. 1386/2013/EU.
18 Recital 33 to Decision no. 1386/2013/EU.
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2) a clear indication of the parties that are subject to the particular liability 

regime;

3) a clear definition of standing to sue, enabling the plaintiff to take action quick-

ly to get the right incentives to sue; 

4) a liability regime that meets with the particular features of environmental 

damage; 

5) evalutation criteria for environmental damage, which renders insurability 

feasible.

The various Community initiatives that have emerged in this area19 resulted in 

the adoption of Directive 2004/35 on environmental liability with regard to the 

prevention and remedying of environmental damage20. 

5.2. Revisiting ownership 

A similar revisiting of a private law institute has occurred with the evolution of 

tradable pollution rights, which are used in the environmental domain in order 

to provide an incentive to use resources in a sustainable manner. Tradable pol-

lution rights were introduced at the end of the 1960s (Dales 1968) in the USA in 

response to the need to limit emissions required under US legislation on atmo-

spheric pollution, without thereby halting economic growth. The Clean Air Act 

provided for maximum concentrations of specific polluting substances for each 

area, which gave rise to the problem as to how to ensure that economic growth 

would continue also in the regions in which the concentration thresholds had 

already been reached or exceeded. 

The idea underlying proprietary economic instruments, such as tradable pol-

lution rights, is that environmental degradation is the result of the incomplete 

attribution of proprietary rights over the use of natural resources. For many envi-

ronmental goods and services, there are no markets, or only incomplete markets, 

19 See for example the Green Paper on remedying environmental damage, presented as a 
Communication from the Commission to the Council and Parliament and the Economic and 
Social Committee, presented by the Commission of the European Communities, COM (93) 47, 
Brussels, 14 May 1993, in: OJ no. C/149 of 29 May 1993. The Green Paper examines the useful-
ness of tort law as an appropriate means for apportioning responsibility for the costs associated 
with environmental clean-up work. The same approach was also taken in the White Paper on 
Environmental Liability, in COM (2000) 66 final. 
20 Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on 
environmental liability with regard to the prevention and remedying of environmental dam-
age, in OJ 30.4.2004, L 143/56.



24barbara pozzo

and this shortcoming is a source of economic inefficiency. The supporters of the 

instruments in question consider that there is a strong tendency to exploit and 

degrade resources that are under common ownership. 

Command and control rules entail a provision (often implicit) of merely pub-

lic law proprietary rights over environmental resources, whilst emissions trading 

systems provide for a combination of public and private property. Public proper-

ty rights vest the state with the power to set emissions reduction quotas, whilst 

private property rights attributed to industries enable them to allocate the costs 

of reducing pollution in a more efficient manner through the market (Cole 1999).

Accordingly, “rights” to use resources or to pollute the environment have 

been created, which may be traded on the market. In this way the market is used 

in order to allocate a scarce resource, i.e. the capacity of the environment to ab-

sorb pollutants in an efficient manner. 

The European Union has worked on the creation and allocation of well-

defined, enforceable and tradable property rights over environmental goods and 

services, as one of the solutions for improving the functioning of markets for 

environmental products, which is necessary in order to permit an increasingly 

greater integration of the environment into economic policy. 

Within a system of transferable pollution rights, the commodity that is ex-

changed on the market is comprised of quotas of pollution that is admissible 

within a given area. 

It should be stressed that the operation of this market is not influenced by the 

type of initial distribution of pollution rights, as it is the market that sets the final 

price which, under conditions of equilibrium, will settle at a level that is equal to 

the aggregate marginal cost of reducing pollution. 

The instrument of tradable pollution rights works efficiently when the num-

ber of business operating within the market is high, as the presence of a small 

number of operators could cause the circulation of pollution rights to grind to a 

halt, since operators may decide not to exchange rights, thereby preventing the 

entry of new business into the market. 

In addition, it should be pointed out that this instrument works in relation to 

large-scale pollutants the presence of which is not merely occasional. 

The instrument of tradable pollution rights enables costs of reducing emis-

sions to be minimised as reductions occur when their cost is less high. In addi-

tion, it acts as an effective incentive mechanism to promote progress in the field 

of pollution control technologies. In fact, whilst the public authorities are unable 

to establish all of the possible techniques available to individual installations, the 

flexibility of tradable pollution rights makes it possible to exploit the full poten-

tial of the technological ingenuity of private operators, providing a strong impe-

tus for innovation (Cellerino 1993).
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The instrument in question fully implements the “polluter pays” principle, 

and has attracted widespread consensus throughout industry. 

A further reason why tradable pollution rights have been welcomed by busi-

nesses, politicians and bureaucrats is that they enable the environmental debate 

to be depoliticised, removing decision making power from the political arena 

and transferring it to the market.

From the environmental viewpoint, pollution rights enable environmental 

quality standards to be managed in detail, whilst allowing individual operators 

to vary their emissions levels. 

However, many opponents of that system ask how it can achieve a reduction 

in pollution year after year, given that the reductions of emissions achieved by 

some operators are offset by the excess emissions of other operators that acquire 

emission rights from the former. The only way to reduce pollution is to reduce 

the number of pollution rights each year. However, it is unlikely that business 

will actually want to enter this market if their pollution rights are reduced each 

year (Beder 2001). One possible alternative is to maintain unchanged the num-

ber of rights in circulation, whilst reducing the permitted pollution quota corre-

sponding to them, although this case will also involve an element of uncertainty, 

which could discourage potential buyers. In addition, both cases involve a kind 

of confiscation by the state, and hence it could be argued that the state should pay 

adequate compensation.

Although they have also been used in fields such as water pollution, the most 

widespread area in which tradable pollution rights are applied is atmospheric 

pollution, where the localisation of sources often plays a negligible role within 

control. In fact, the application of these instrument has proved to be efficient 

above all in relation to problems of global pollution, and in particular green-

house gases, as the location of installations is of no importance in achieving effi-

cient control, given that greenhouse gas pollutants have exactly the same effect 

irrespective of the location of installations, and in addition greenhouse gases are 

easy to monitor.

At international level, these instruments have also achieved greater attrac-

tiveness since, alongside a series of policies and measures which must be applied 

or devised by the individual parties, the Kyoto Protocol also provided for the pos-

sibility to use market mechanisms, which should enable the economic costs of 

achieving reduction targets to be lowered. 

The Kyoto Protocol21 in fact introduced market instruments in order to guar-

antee the achievement of targets, including:

21 See http://unfccc.int /resource/index.html.
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a) international emission trading (IET),

b) joint implementation (JI),

c) clean development mechanisms (CDM).

In March 2000, the European Commission adopted a Green Paper on greenhouse 

gas emissions trading within the EU22, which was followed by the adoption of 

Directive 2003/87/EC of 13 October 200323 establishing a scheme for greenhouse 

gas emission allowance trading within the Community, thereby providing for 

the first implementation within Europe of one of the mechanisms provided for 

under the Kyoto Protocol.

Directive 2003/87/EC thus redesigned proprietary schemes and regulated 

the trading of emissions rights with a view to achieving emissions reductions 

throughout the Community where their cost is less high.

5.3. Contract law and the environment. the use of other forms of negotiation

In an attempt to achieve increasing involvement of industries in the dynamics 

of ecological policies, “voluntary agreements” between business and public ad-

ministration have become more widespread, with the aim of achieving specific 

objectives within the field of environmental protection.

In 1996, the Commission published a Communication to the Council and the 

Parliament on environmental agreements24. At that time, environmental agree-

ments amounted to a new strategic instrument to complement regulatory mea-

sures. The Communication acknowledges that environmental agreements have 

a range of potential benefits, including a more participatory approach by indus-

try, the possibility to create tailor-made and cost-effective solutions, and finally 

the quicker fulfilment of environmental objectives.

The 1996 Communication observed that, in order to achieve these results, the 

agreements must have clearly defined objectives, be transparent in such a man-

ner as to avoid purely formal agreements, include mechanisms for implemen-

tation along with fines and other sanctions, in addition to other strategies for 

avoiding free-riders. 

22 COM(2000) 87 of 8.3.2000.
23 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 
establishing a scheme for greenhouse gas emission allowance trading within the Community 
and amending Council Directive 96/61/EC (Text with EEA relevance), OJ L 275 of 25.10.2003, 
32–46.
24 COM(96) 561 final of 27.11.1996.
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The most well-known examples of Community agreements developed in re-

lation to the environment are those of the European, Japanese and Korean car 

producers on the reduction of CO
2
 emissions produced by cars. These agree-

ments have been first recognised in some Commission recommendations25. The 

Decision of the European Parliament and of the Council establishing a scheme to 

monitor the average specific emissions of CO
2
 from new passenger cars26, then 

supplemented such agreements. 

The most exhaustive inquiry into the use of this instrument was carried out 

by the OECD in a Report published in 1999 (Voluntary Approaches for Environmental 

Policy – an Assessment), in which it was concluded that environmental agreements 

are more effective if they are used as part of a policy mix in conjunction with eco-

nomic and legislative instruments.

Environmental agreements can come from a variety of sources. Firstly, they 

can be purely spontaneous decisions initiated by stakeholders in a broad range of 

areas in which the Commission has neither proposed legislation nor expressed 

an intention to do so. The Commission encourages stakeholders to be proactive 

in developing such agreements. Secondly, they can be a response by stakeholders 

to an expressed intention of the Commission to legislate. Thirdly, they can be ini-

tiated by the Commission. The assessment criteria and procedural requirements 

for handling environmental agreements will depend in part on the source of the 

initiative. 

Policy makers have shown an increasing interest in environmental agree-

ments in recent years. The potential of such agreements among stakeholders 

– often representative associations of business – to contribute to environmen-

tal policy objectives is widely recognised. Member States and the Community 

have already gained some experience with environmental agreements, and the 

results so far are encouraging. While such agreements are not an environmental 

panacea, nor will they be the optimal instrument in all circumstances, they have 

a potentially valuable role to play in complementing – but not replacing – other 

policy instruments, notably legislation. 

Clarity of definition is required from the outset. The terms “voluntary agree-

ment”, “environmental agreement” or “long term agreement” are frequently used 

without distinction, although the legal form and content of these instruments 

may differ widely. The term “agreement” is usually also applied to instruments 

which, in legal terms, are unilateral commitments from industry or business. 

In the interest of simplicity and clarity, this Communication only uses the term 

“environmental agreement”.

25 Recommendations 1999/125/EC, 2000/303/EC and 2000/304/EC. 
26 Decision no. 1753/2000/EC of 22 June 2000, OJ L 202 of 10.8.2000, page 1.
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Environmental Agreements at Community level are those by which stake-

holders undertake to achieve pollution abatement, as defined in environ-

mental law, or environmental objectives set out in Art. 174 of the Treaty. This 

Communication does not prejudge the dispositions to be defined by the in-

ter-institutional agreement nor the modalities and criteria to be applied for vol-

untary agreements in other fields than the environment. Environmental agree-

ments are not negotiated with the Commission. They can be acknowledged by 

the Commission either by an exchange of letters, by a Recommendation by the 

Commission, by a Recommendation accompanied by a Parliament and Council 

Decision on monitoring or under coregulation decided by the Community leg-

islators. These environmental agreements should be distinguished from the 

environmental agreements entered into by the Member States as a national 

implementation measure of a Community Directive. 

Subsequently, in 2002, the Commission published a new Communication on 

environmental agreements27 in which “voluntary environmental agreements” 

are presented as instruments that are best suited to the new requirements re-

sulting from the Fifth Programme onwards.

The consensus-based logic of the agreement enables the conflictual view of 

the relationship between the environment and economic development to be 

overcome, thus also achieving a change in the way of conceiving of industry, 

from a cause of the problem to a protagonist in its solution.

6. from linear to circular economy

In order to develop a sustainable, low carbon, resource efficient and competitive 

economy, the EU has supported the transition to a more circular economy, where 

the value of products, materials and resources is maintained in the economy for 

as long as possible, and the generation of waste minimised.

According to the EU Commission’s approach, the transition to a circular econ-

omy will encourage sustainability and competitiveness in the long term. It will 

also help in particular to:

– preserve resources – including some which are increasingly scarce, or subject 

to price fluctuation

– save costs for European industries

27 Communication from the Commission to the European Parliament, the Council, the 
Economic and Social Committee and the Committee of the Regions – Environmental Agreements 
at Community Level – Within the Framework of the Action Plan on the Simplification and 
Improvement of the Regulatory Environment, Brussels, 17.7.2002 COM(2002) 412 final.
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– unlock new business opportunities

– build a new generation of innovative, resource-efficient European businesses 

– making and exporting clean products and services around the globe

– create local low and high-skilled jobs

– create opportunities for social integration and cohesion.

If action is taken at EU level, it will drive investment, create a level playing field, 

and remove obstacles stemming from European legislation or its inadequate 

enforcement.

That is why on 2 December 2015, the European Commission put forward a 

package to support the EU's transition to a circular economy. On 4 March 2019, 

the Commission reported on the complete execution of the action plan. All 54 

actions included in the 2015 plan have now been delivered or are being imple-

mented. This will contribute to boost Europe’s competitiveness, modernise its 

economy and industry to create jobs, protect the environment and generate sus-

tainable growth.

7. The 2030 Agenda for Sustainable Development

In September 2015, at the United Nations General Assembly, countries around 

the world signed up to the 2030 Agenda for Sustainable Development (United 

Nations 2030 Agenda) and its 17 Sustainable Development Goals (SDGs), agree-

ing on a concrete “to-do list for people and planet”.

In order to analyse the tasks that the EU will encounter in adopting the 2030 

Agenda, the European Commission has published a Reflection Paper28, where the 

role of sustainable development is given central importance in the development 

of European society: «Sustainable development is about upgrading people’s living 

standards by giving people real choices, creating an enabling environment, and dissem-

inating knowledge, and better information. This should lead us to a situation where we 

are “living well within the limits of our planet” […] through smarter use of resources and a 

modern economy that serve our health and well-being» (Reflection Paper: 14).

This will imply for the European economy a transition to a low-carbon, cli-

mate-neutral, resource-efficient and biodiverse economy. This approach will go 

hand in hand with the initiatives in the field of circular economy that will focus on 

various policies such as requiring new designs of materials and products so that 

we are properly equipped to re-use, repair and recycle more and more. This will in 

28 Reflection Paper: Towards a sustainable Europe by 2030, European Commission COM(2019)22 
of 30 January 2019.
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turn not only cut waste, it will also reduce the need for new resources to be extract-

ed at great financial and environmental cost: «When a product reaches the end of its 

life, be it a pair of jeans, a smartphone, food container, or piece of furniture, a true circular 

economy ensures that most of its material value is preserved, so what was previously consid-

ered waste can be used again for making new products» (Reflection Paper: 15).

8. The introduction of sustainable development chapters in EU free trade 

agreements

Sustainable development is directly linked with international trade and free 

trade agreements. In the era of globalisation, each economy of the world is try-

ing to achieve sustainable development through international trade. Free trade 

agreements (FTAs) are the broader category of agreements under which partici-

pant countries agree to remove trade barriers (Yao et al. 2019).

In particular, sustainable development has become an important part of the 

EU trade policy since it gets on meeting the needs of the present whilst ensur-

ing future generations can meet their own needs. All EU FTAs include a Trade 

and Sustainable Development (TSD) chapter, which seeks to ensure that partners 

follow international requirements in the three pillars that compose sustainable 

development: economic, environmental and social29. 

The adoption of the UN Agenda 2030 has pushed the Commission to review 

its Trade and Sustainable Development chapter and to table a new proposal, 

identifying 15 action points drawn from a large debate with member states, the 

European Parliament as well as the civil society. 

Environmental issues such as fisheries conservation, endangered species, 

forest governance and trade in environmental goods are increasingly regulated 

in FTAs. According to the TREND dataset on environmental provisions found in 

630 trade agreements signed between 1947 and 2016, the most frequent provi-

sions are exceptions to trade for the conservation of natural resources and simi-

lar exceptions for the protection of the health and life of plants or animals, found 

in almost half of the FTAs, followed by reference to environmental institutions 

and agreements as well as the right to technical barriers to trade related to the 

environment. 

As far as the effectiveness of these environmental provisions in FTAs in con-

cerned, recent studies examine their concrete impact on pollution30. According 

29 The future of sustainable development chapters in EU free trade agreements, Policy Department 
for External Relations Directorate General for External Policies of the Union PE 603.877 – July 
2018.
30 The future of sustainable development chapters in EU free trade agreements, cit., p. 12.
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to these studies, FTAs with environmental provisions induce pollution conver-

gence among the signatory countries and can have an impact on environmental 

policy reform, especially in developing countries31.

9. Conclusions: The role of Europe as trend setter in the implementation 

of sustainable development

The EU can set the standards for the rest of the world if it takes the lead in the im-

plementation of the SDGs and the transition to a sustainable economy, including 

through smart investments in innovation and key enabling technologies. The EU 

would then be the first to reap the benefits of the transition. It would also have 

the strongest competitive advantage in the global marketplace of tomorrow. This 

will contribute to building stronger Member States in a stronger Union, helping 

people pursue their goals in freedom and well-being, and thus fulfilling Europe’s 

vision.

A vast literature points out how Europe has become in this sector a normative 

power, able to impose its own perspective and regulation on how environmen-

tal protection should be taken into consideration (Manners 2002; Lightfoot and 

Burchell 2005), becoming a global producer of norms in this as in other import-

ant fields (De Morpurgo 2013). 

Comparative law scholars have always been interested in the problem of legal 

transplants, a phenomenon with which we usually identify the process of imi-

tation from one legal system to another of norms, institutions or legal concepts 

(Watson 1964).

Today the reasons that drive the circulation of models can be very hetero-

geneous and new methods of analyzing the phenomenon have been suggested 

(Graziadei 2007: 441) and it is very interesting to follow the path to diffusion that 

some concepts have taken, like the concept of sustainable development. 

An important role is played today by international cooperation, which in re-

cent decades has affected many aspects of the legislation of emerging economies 

(Delisle 1999). As the European experience can teach us, environmental coop-

eration has become one of the leading instrument in inducing legal transplant, 

as «environmental integration clauses are included in most EU agreement of a general 

nature» (Marín Durán and Morgera 2012).

If we look to the role of the EU in the last decades, we should stress the role 

of vehicle of policy diffusion as far as the sustainability principle is concerned.

31 The future of sustainable development chapters in EU free trade agreements, cit., p. 13.
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Since the Johannesburg Summit it was clear that, in the light of the state-

ments of the EU Environment Commissioner Margot Wallström, that the 

«European Union has to play the leading role in ensuring that Johannesburg delivers 

concrete progress towards sustainability goals» (Wallström 2002: 1). This form of 

“championing” the EU’s role was evident among its own officials, but also among 

other participants. A number of NGOs also called on the EU to push sustainable 

development, arguing that «this summit can only deliver meaningful results if the EU 

shows true leadership» (Lightfoot and Burchell 2005).

The role of the EU as promoter of the principle will face a substantial chal-

lenge if it transplants effectively the global norm of sustainable development. 

As Catherine Day has argued, the EU «must make sure we develop and implement 

sound policies at home and make them compatible with those we advocate internation-

ally» (Day 2003: 3).
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