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ABSTRACT 

This is a review of Joel Colon Ríos’ book “Constituent Power and the Law”. The review considers 

Colon Ríos’ book as the most important contribution so far examining the theory of constituent 

power, the doctrinal discussions around the subject, and the legal implications of the theory. The 

review examines some problems that are present in the book, related to (what it calls) the 

problem of “mediation” (who takes the place of “the people,” in actual practice?); the problem 

of “interpretation” (who interprets the “will of the people”, in actual practice?) and the problem 

of “historic abstinence” (which suggest exploring the theoretical discussion on the notion of 

constituent power in light of the political and social context where those discussions emerged). 
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INTRODUCTION 

Since the moment of its publication, Constituent Power and the Law, by Colon 

Ríos Colon Ríos, became a must read for legal scholars and social scientists in 

general. Colon Ríos’ work examines “the legal and institutional implications of the 

theory of constituent power” (1) and offers an exhaustive tour de force around the 

most important and influential ideas on the matter. All relevant authors who wrote 

on constituent power find a place in the book, and are the subject of careful scrutiny: 

Jean Jacques Rousseau, Emmanuel Sieyes, Donoso Cortés, Jovellanos, Juan 

Germán Roscio, Miguel Antonio Caro, Carré de Malberg, Carl Friedrich, Sánchez 

Agesta, A.V.Dicey, Maurice Hauriou, Hermann Heller, Hans Kelsen, Constantino 

Mortati, Georg Jellinek, Carl Schmitt,  Ernst Bockenforde, among many others. 

Writings and speeches; legal doctrinaires and political activists; judicial sentences 

and political decisions: everything is included in Constituent Power and the Law. 

Colon Ríos scanned the whole history of our legal discussions and found a way to 

incorporate it all in his book. Despite the scale of the task undertaken, the author 

is able to fulfil its promises and enrich the readers without suffocating them. 
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Constituent Power and the Law is a wonderful -admirable in fact- exercise of 

academic erudition.  

A GENERAL (CRITICAL) APPROACH TO THE BOOK 

Colon Ríos’ book is primary an exploration of “the place of the concept of 

constituent power in constitutional history and in the history of constitutional 

thought” (296). But his project transcends the careful dissection of arguments and 

ideas. The author also wants to get involved in our contemporary doctrinal and 

political debates about constituent powers and the law. Colon Ríos studies those 

discussions, exploring “their connections with, and relevance for, current 

constitutional practices” (2-3). He intervenes in present political discussions 

showing the way in which some relevant arguments from the past influence our 

present legal debates and demonstrating the relevance that old institutional 

proposals (i.e., imperative mandates) have for understanding present institutional 

changes and initiatives. In addition to this, Colon Ríos advances his own ideas 

concerning how the notion of constituent power could be understood, defined and 

limited.  

I personally have little to say about Colon Ríos’ erudite exercise, beyond certain 

minor disagreements regarding how to read the place of this or that institution (i.e., 

imperative mandates, referendums, the right to recall) in the context of modern 

political thought and present political practice. Given the large agreements I share 

with the author, in what follows, I will mainly focus my attention on Colon Ríos’ 

dialogue with contemporary doctrines and politics. In do doing, I shall pay 

particular attention to the arguments he uses in support of his views, which in many 

occasions I find fragile.  

Let me anticipate what my main concerns are, regarding Colon Ríos’ 

argumentations. To begin with, in occasions, I find that the positions he maintains 

look more like statements than as arguments, while in other occasions, they appear 

as arguments in need of additional support. For instance, in some circumstances, 

Colon Ríos presents the views he supports as if they were justified just because of 

their genealogy or their reputable origins (i.e., because they have been supported or 

advanced by solid thinkers, like Rousseau). In other cases, support for a certain 

initiative appears to derive from the authoritative support that it occasionally 

received, i.e., from the Venezuelan or Colombian Court. And this, despite the fact 

that the initiatives in question lost all or almost all the support they had once 

received, throughout the history of modern political thought (which does not imply 

that the views in question are wrong, but suggests that we need to make additional 

and renewed justificatory efforts in order to defend them nowadays). 

There are other, more specific and relatively minor problems that I find, 

repeatedly, in his book, in relation to the normative and institutional views that 
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Colon Ríos maintain. Although I will explore a few of these difficulties, I shall 

mainly focus my attention on two of them: On the one hand, on what I shall call 

the problem of “mediation”, and on the other, the problem of “interpretation”.  

By a problem of “mediation” I shall refer to a difficulty that appears when, in 

actual practice, we delegate to a specific organ or individual or group of individuals 

the task that, in theory, we reserve for an abstract entity such as "the people" or "the 

community." The problem at stake becomes clear when we unveil the fact that, in 

actual practice, it is not “We the People” the one who acts or decides but, in fact, 

an individual or an entity (with its own interests and biases), who claims to be 

deciding or acting in the people’s name.1 Possibly, the origin of these difficulties lies 

in the “analytical mystery” or the “theoretical fog” that usually surrounds the concept 

of “the people”: Who can say, when, and according to what titles, that his own voice 

expresses the actual voice of the people (instead of simply taking its place, in order 

to take advantage of such a situation)? Think, for example, about the situation in 

which “the electorate”, or perhaps their political representatives claim to speak on 

behalf of the “sovereign people” in order to ratify or not the Constitution that was 

written by a constituent assembly.2 Where is “the (real)will of the people” in those 

circumstances? Who offers the best expression of the voice of “We the People”? 

The electorate? Their representatives? The constituent assembly? The electorate, 

but only when it speaks after the President called for a referendum? All of them, in 

different ways? Or think -perhaps more dramatically- about a situation where the 

President writes the content of a proposition to be voted by the electorate in a 

 
1 Jon Elster, for example, confronted a problem of the kind in his book Ulysses Unbound 

(Cambridge U.P. 2000), where he abandoned his initial approach to constitution-making, based on 

the myth of Ulysses. Elster had examined the myth of Ulysses in his book Ulysses and the Sirens 

(Cambridge U.P. 1979), where he presented the writing of a constitution as an act of precommitment, 

comparable to Ulysses’ strategy of self-binding. The idea was that, by writing a constitution, “the 

people” (meaning the entire population, the whole community) tie their hands to the “mast” of the 

constitution, in the same way that Ulysses had done, in order to resist the bewitching songs of the 

sirens. Twenty years later, Elster abandoned this parallelism, after recognizing that “In politics, people 

never try to bind themselves, only to bind others” (Elster 2000, ix). The decision to abandon Ulysses’ 

example is, in my view, a consequence of recognizing what I called the problem of “mediation”. 
2 In this example, things become extremely complicated, as a result of what I shall examine as the 

problem of “democratic extortion”. In such a situation, voters are forced to support something they 

repudiate, in order to get something that they intensely want. Imagine, for instance, that we were 

invited to ratify Bolivia’s last Constitution, which comprises 411 articles. Imagine, too, that, in such 

circumstance, millions of us profoundly agreed with the introduction of new indigenous rights in the 

Constitution, while profoundly disagreed with just one article of the Constitution, namely the one that 

authorized a new Presidential reelection. In order to get what we most wanted -indigenous rights- we 

finally decided to ratify the Constitution, thus accepting, also, what we repudiated the most -

presidential reelection. Now: in what sense could someone claim that this popularly ratified 

Constitution “expressed” -in a reasonable, acceptable, proper manner- the “will of the Sovereign”? 

Why would it be so, when the Constitution includes, at its core, what we repudiate the most? Finally 

-I submit- these are the problems derived from “mediated” situations, where “We the People” actually 

lack any real possibility to discuss and decide about our own destiny. 
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referendum. Shouldn’t we expect, in such a situation, that the President used that 

opportunity to channel and advance his/her own interests, rather than “the will of 

the People”? All these different problems emerge from an initial difficulty: we want 

“We the People” to speak -and we want to hear it- but we cannot precisely define 

who is authorized to speak on behalf of the people, in actual practice, in specific 

circumstances. Then, all our “mediation” problems surface. 

The problem of “interpretation” has a structure similar to the problem of 

“mediation”. In any case, while the issue of “mediation” tends to appear in relation 

to the actions of the political branches, the problem of “interpretation” is usually 

(although not necessarily) associated with the actions of courts. In addition, while 

the problem of “mediation” refers to the initiatives of a specific person or institution 

(say, the President) acting in the name of the people (i.e., the President writing a 

proposal to be considered in a referendum), the problem of “interpretation” tends 

to emerge when a decision made by (or, more precisely, attributed to) “the people” 

is reconstructed (say, by a certain institution) in a specific way or becomes translated 

into specific policies. Typically, the problem under examination appears after an 

election, or a plebiscite, or a referendum, or any other instance of popular 

consultation. In such circumstances, it may happen that a particular official or 

institution intends to "read" the message expressed by "We the People", assuming 

that it is in a position to "decipher" that message in a way that is not obvious to the 

rest and granting itself the authority to do so on our behalf.  

Finally, by the end of my review, I shall refer to a different problem, which I find 

particularly relevant in the context of Colon Ríos’ book. This is what I shall call the 

problem of “historic abstinence.” This problem appears, in the context of the book 

I am exploring, when the author refers to a certain political and judicial decision 

without making any reference -without providing us with any additional information- 

about the specific political context where those statements or arguments appeared. 

I understand that, for legal scholars, nothing is more important than the (abstract) 

arguments that judges or politicians present in their respective public forum. 

However, and particularly in relation to the kind of facts that are examined in this 

book -instances of constitutional creation; constitutional reform; etc.- references to 

the political context are particularly important. If we accept the idea that most 

constitutions are written in time of crisis,3 then it becomes apparent that we need to 

pay attention to the particular circumstances in which constitutional ideas are 

formulated (particularly so in the fragile institutional contexts that are frequently 

examined in Colon Ríos’s book). In those conditions, it may well happen that 

seemingly abstract and sound arguments result, in the end, simply a façade of what 

is in fact a mere exercise of arbitrary power.  

3 Thus, according to Jon Elster “constitutions almost always are written in the wake of a crisis or 

exceptional circumstances”, see Jon Elster (1995) “Forces and Mechanisms in the Constitution-

Making Process, 45 Duke Law Journal 364-396. 
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Let me make one final clarification, before presenting my comments. I 

understand that many of the observations that I am going to suggest about Colon 

Ríos’ work are directly related to my own academic biases. I recognize that, due to 

my training and my interests, I may demand the author about details and arguments 

that -perhaps- he simply decided to put aside, in his book, because they were not 

related to his project. My training is analytical and, therefore, I will repeatedly ask 

him conceptual clarifications. Likewise, I recognize that some demands that I am 

going to make depend on theoretical assumptions that Colon Ríos may reject. For 

example, I defend a (modest) "methodological individualism" that will lead me to 

ask him, repeatedly, about the way in which he defines the ideas of "people" or 

"sovereign" (i.e., who, specifically, are part of the people, and how do we know it, 

and how do we identify them?). For similar reasons, I will be interested in knowing 

more about "motivational" issues, related to the social mechanisms (the "nuts and 

bolts") that are described in the book: I am always curious about the micro-

development of social processes (how do we go “from here to there”?).4 As can be 

seen, many of the questions and observations that I will make depend directly on 

my own line of research, which may simply be outside the interests of the author. 

In that case, I have only to apologize for inciting the author to distract himself from 

his own project. 

IMPERATIVE MANDATE, CONSTITUENT POWER AND 

REFERENDUMS 

Let me begin this exploration by just saying a few words about Colon Ríos’s 

analysis of the imperative mandate and constituent referendums, which play a 

central role in the author’s whole analysis. The institution of imperative mandate 

has an ancient and noble origin. It has been the object of profound and extremely 

influential political discussions. The imperative mandate was, for instance, at the 

center of the debate between Edmund Burke and Henry Crueger in Bristol 1774; 

it occupied a prominent place among the institutional proposals presented by the 

British Radicals during the 17
h

 and 18
th

 Century (we can find traces of it in the 

writings and speeches of James Burgh, Joseph Priestley and John Cartwrigth, among 

many others); and it played a crucial role in the constitutional debates developed 

during the “founding period” in the US, thanks to the work of so-called Anti-

Federalists activists. Personally, I am and have always been an enthusiastic advocate 

of the imperative mandate and similar participatory mechanisms, such as the right 

to recall, mandatory rotation, annual elections, popular initiatives, etc. 

Unfortunately, these kinds of proposals lost the prominent place they had achieved 

4 See, for instance, Jon Elster (2015), Explaining Social Behavior: More Nuts and Bolts for the 

Social Sciences, Cambridge: Cambridge University Press. 
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at one point of history and became either repudiated or forgotten within modern 

political discourse. Those who were promoting the right to write 

instructions/imperative mandates (Crueger, the Anti-Federalists) “lost” the political 

battles they were fighting at their time. As a consequence, still today -as Colon Ríos 

properly recognizes- there are many constitutions that explicitly reject or prohibit 

the imperative mandate, and there are many constitutional scholars that consider it 

a totally unattractive proposal (i.e., like Cass Sunstein, who examines the right to 

write instructions from the perspective of a deliberative democracy).5  

In spite of all those defeats, rejections and prohibitions, I still find the imperative 

mandate, and similar institutional devices, attractive. But, at this point of history, we 

cannot just assume that it is an acceptable, clear, useful and -most of all- justified 

mechanism, because -say- we find Rousseau’s views on the matter more persuasive 

than Sieyes’ positions; or because a certain Constitutional Court came to support it 

in the way we find appropriate. We cannot ignore such history of political defeats, 

and the existence of almost three Centuries of arguments showing the implausibility 

of the instruments that we favor. We cannot just content ourselves by showing that 

there are some relevant connections between, say, the imperative mandate and the 

constituent power; or point to the existence of some new constitutions that now 

rescue the imperative mandate from its ostracism. Rather, we must show why, in 

spite of the important arguments posed against the imperative mandate during 

Centuries, the institution would still be defensible nowadays. In addition, we should 

demonstrate why -given our present knowledge of history and politics- those kinds 

of political instruments represent -still today- proper means for the political 

purposes we favor (say, make the will of the people manifest), and also means that 

are preferable to other alternatives (say, alternative dialogic devices). 

Colon Ríos studies Rousseau’s defense of the imperative mandate (Chapter 2); 

presents the views of authors, such as Sieyes, who rejected that institution, which 

they found potentially threatening of the constitutional order (i.e., in Chapters 4 and 

5); and establishes some connections between the imperative mandate and certain 

actual constitutional practices where, for instance, an extra-constitutional assembly 

is authorized by referendum (Chapter 10). However, after reading the book, it does 

not become clear why an institution that had been rejected, by so many and for so 

long - an institution that had virtually disappeared from political discourse for more 

than a century - now deserves to re-occupy the center of the constitutional scene. 

Similarly, it is not clear what could justify the imperative mandate today, when it 

appeared to be unjustified yesterday. Let us assume the case - perfectly 

understandable - that Colon Ríos is not interested in dedicating his book primarily 

to questions of philosophical justification. That is totally fine. But how do we 

determine then what are the scope and limits of what can be done, through the 

 
5 See, for instance, Cass Sunstein (1993), The Partial Constitution, Cambridge: Harvard U.P., 

chapter 1. 
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imperative mandate, in the name of the will of the people? And, on the basis of 

what could we later say that the electorate is authorized to order the "total reform" 

of the Constitution, in some cases but not in others? And on what bases could we 

affirm, a few pages later, that the electorate’s mandate expresses the voice of the 

sovereign in certain situations, but not in others? The answer cannot be -say- ‘that's 

how Rousseau thought about it’ or ‘that's how Schmitt defined it’? Nor can the 

answer be that ‘this is what the Constitutional Court of Colombia determined (in 

some cases, but not in others).’ In short, on many occasions (such as the one 

illustrated by the case of the imperative mandate) the book can leave a curious and 

friendly reader, with serious doubts about the ultimate foundations of what is stated 

in its pages. 

REFERENDUMS AND THE CONSTITUENT ASSEMBLY AS A 

MECHANISM FOR THE EXERCISE OF THE ORIGINARY 

CONSTITUENT POWER 

Let me now explore Colon Ríos’ approach to constituent assemblies, and the 

way he analyses their nature, their scope and limits. Examining the case of the 

Constitutional Assembly in Venezuela, 1999, Colon Ríos recalls his “analysis in 

Chapter 9” where he “suggests” that “it is true that the assembly is not the originary 

constituent power,” and that “such a power lies with the people”, but not -as the 

Supreme Court of Justice in Venezuela maintained- that the assembly is “a derived 

constituent power…at least not if such a characterization is understood as necessarily 

involving a limited constitution-making jurisdiction” (284). For Colon Ríos, the 

assembly “should instead be understood as a mechanism for the exercise of the 

originary constituent power of the people, as a means that is used for the exercise 

of that power in the absence of a better alternative” (ibid.). Moreover, Colon Ríos 

declares, rather than defends, the idea that “in the absence of any specific limits that 

can be derived from a referendum question” the assembly would, at the very least, 

“be bound by two limits that are inherent in a commission to draft a constitution on 

behalf of the sovereign: the assembly has to actually draft a constitution…and respect 

the identity of the constituent subject (i.e., it cannot transform itself into a sovereign 

entity)” (243). This is why, for instance, he objects to the assembly’s decision to 

attribute to itself a “general legislative power” and -worse of all- to continue in 

session, instead of dissolving itself, after the constitution was popularly ratified on 

15 December 1999 -all of which was later ratified by the highest Venezuelan Court 

(286, we shall come back to this case later).6  

 
6 He claims: “To describe the assembly as ‘sovereign’ as the sovereign of the people itself, and 

therefore as not subject to the separation of powers” –he concludes- “would be inaccurate” (244). An 

assembly that violated the established separation of powers (by acting in an executive, ordinary 

legislative, or judicial capacity) would be “acting ultra vires the real sovereign…ultra vires the 
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I tend to agree with most of Colon Ríos’s conclusions in this respect, but the 

arguments and premises from which he derives these conclusions are still unclear 

to me. If we go back to the Chapter 9, to which he refers, and look for the specific 

reasons that he offers in support of his views, what we find are some statements he 

makes while commenting Carl Schmitt’s views on the matter. But, of course, it is 

not clear that we have reasons to adhere to either Schmitt’s views or Colon Ríos’s 

statements in that respect, even though we may find them, at least in principle, 

sound: we are looking for the reasons that may help us dissipate certain important 

objections. In addition, I find many problems in what Colon Ríos presents as rather 

apparent conclusions –problems that suggest that Colon Ríos is not presenting a 

pristine, logic or merely obvious conclusion, but rather making reasonable, for me 

attractive, but still controversial and problematic claims.  

To begin with a minor point: I do not clearly understand his reference to the 

“two limits” that “at the very least” would be inherent in a commission to write a 

constitution on behalf of the sovereign. I don’t clearly understand why those two 

are the most fundamental limits faced by an assembly. Imagine, for example, that, 

given the difficult political circumstances that we are confronting (say, problems with 

federalism, social crisis, financial crisis, etc.) we -the members of the constitutional 

commission- decide not to write a constitution, but rather something like the US 

1777 “Articles of the Confederation.” This document would help the different 

states to stay together and define certain basic principles of our institutional 

organization. Unfortunately, however, our text is not yet a Constitution. Like the 

“Articles of the Confederation,” the document would leave (too) many issues 

undecided, perhaps because we properly recognized that it would be impossible for 

us, in these circumstances, to reach a more substantive agreement. The outcome 

seems clear: contrary to the mandate that we received, we did not write a 

Constitution! Now, could someone reproach what we have done, telling us that we 

have failed to comply with our mandate? -we dishonored the “sovereign will”? I am 

not sure. We did less than required, rather than more; we did not exceed our 

mandate; nobody can seriously say that we “usurped” the “will of the people” that 

we were supposed to develop.   

We can say something similar about the second “limit” mentioned by Colon 

Ríos’ in his analysis, namely “respect the identity of the constituent subject (i.e., it 

cannot transform itself into a sovereign entity).” Let me illustrate my objection by 

using another example taken from US constitutionalism. As we know, the Federal 

Convention that finally wrote the US 1787 Constitution was not supposed to write 

a Constitution. That was not its mission! (in that sense, it did not respect its 

commission that authorized its exercise in the first place” (ibid.). Colon Ríos concludes his analysis 

by saying that “as a matter of principle, the use of the concept of constituent power of the people to 

attribute sovereign jurisdiction to a constitution making body in violation of a popularly ratified 

constituent mandate, lacks justification” (289). 
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“identity”). Its original mission was to create a new government and revise the 

“Articles of Confederation”. The fact is, however, that the Federal Convention did 

much more than that, and wrote an extremely important and influential 

Constitution. But, again: Could someone claim that the Convention “usurped” the 

“will of the people” or exceeded its mission in a reprehensible way, even when it 

“changed” its identity? (In what sense it would obvious that “We the People” 

demanded, at that very moment, and in those circumstances, a Constitution, rather 

than a softer federal agreement?) 

In sum, through these comments, I just wanted to suggest some counter-intuitive 

implications that I found in Colon Ríos’ reference to the “two limits” of the 

commission. The purpose was, simply, to reinforce a larger point, namely, that in 

occasions it is difficult to find what the justifications are, for the claims and 

conclusions that the author proposes. 

Let me now refer to the problems of “mediation” and “interpretation” that I 

mentioned at the beginning of this review. Think, for example, about cases like the 

following. Fearing his/her loss of power, the President rushes to call a constitutional 

referendum, invoking the "will of the people." However -and, in order to preserve 

his/her own powers- the President writes the referendum’s proposal in a peculiar 

way: he/she invites us (“We the People”) to change the Constitution, but only in 

certain parts, which do not affect or undermine any of his/her capacities (i.e., the 

President invites us to change the Bill of Rights, but not the organization of power). 

Or think about this other example, perhaps more common than the previous one. 

The President ambitions to expand her power, beyond what the Constitution 

authorizes, so she organizes a referendum, invoking the will of the people, to extend 

her mandate beyond that constitutional limitation. Or, even more seriously, think 

about the following example (an instance of what I call a “democratic extortion”): 

The President organizes a referendum where he proposes a reform that many 

citizens resist (authorize his own re-election), along with other change (s) that many 

people demand (i.e., more rights to political participation). In this (rather common) 

situation, we are forced to vote against our will, in order to make another decision 

that we favor, possible. In all these cases, a common problem appears- the problem 

of "mediation." Here, the President assumes him/herself as a "mediator" of a will that 

it is not his/her own, and uses his/her power in a way that undermines, rather than 

help express, the will of the sovereign. Obviously, the problem is exacerbated when 

a “mediating” body such as the Supreme Court claims the ability to pronounce  the 

"last" word or its right to “decipher” the "true" will of the people. In this case, we face 

what I called the problem of "interpretation" (I will explore this problem below, in 

connection to the issue of judicial review).  

Let me simply add a final comment in this regard: Many of the problems that 

were examined here -I submit- have their ultimate origin elsewhere (I mean, not in 

the difficulty to specify what the notion of "constituent power" actually means), 
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namely, in the difficulty that “We the People” find, here and now, to think, discuss 

and decide collectively about our own affairs. This is the product, I believe, of the 

obstacles that are present in most of our institutional systems, which make our 

collective conversation virtually impossible. This is the product, too, of the lack of 

incentives we have, to make that discussion possible. In any case - in the context of 

this review -I will not examine these issues (which are central in my own research) 

in more detail.7 

JUDICIAL REVIEW AND CONSTITUENT POWER 

In the important section IV of Chapter 10 of his book, Colon Ríos deals with a 

relevant problem that has attracted lots of academic attention in recent years, 

namely the problem of constituent power and judicial review. Colon Ríos starts his 

analysis by making reference to a controversial decision by the Colombian Court, 

through which the court “sanctioned the convocation of an extraordinary 

constitution-making body in direct violation of the constitution’s amendments rule” 

(289). In that opportunity, the court justified a departure from established 

constitutional law by relying on the concept of constituent power. The court showed 

that the peculiar mechanism that was then chosen –a constituent assembly 

convened by referendum- represented “a legitimate means for constituent activity”. 

The Colombian Court (like the Venezuelan main Court) “emphasized the 

democratic/participatory character of the process at issue, particularly when 

compared with the established rules of change, which left the amending power in 

the exclusive hands of legislative supermajorities” (290). Colon Ríos also examines 

other difficult situations, where courts try to find a solution to (and these are the 

words of the Colombian Court) “the tensions between the sovereign people and 

constitutional supremacy” (ibid.). In some of these cases –Colon Ríos tells us- the 

notion of constituent power appears “as a juridical principle that, although not part 

of positive law…allows courts to determine what acts should be attributed with legal 

validity” (ibid.). Under this approach –he claims- “the more a constitution-making 

process realizes what in Chapter 5 was identified as the principle of participation, 

the more open a court would be to sanction a violation of the constitution’s rule of 

change” (ibid.). 

Now, what are Colon Ríos’s ground to reach those conclusions? In page 291, for 

example, Colon Ríos admits that his previous reasoning “rests on the assumption 

that in a system where judge have among their functions the limiting of political 

power with the purpose of protecting the constitutional order…courts should be 

understood as having jurisdiction to regulate in some way the exercise of constituent 

7 I have studied this issue, in particular, in my book Law as a Conversation Among Equals 

(Cambridge University Press, 2022). 
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authority” (291). According to this perspective, he suggests, “courts could also 

intervene where a lawfully or unlawfully convened constitution-making body 

attempts to go beyond the conditions that arise from a constituent referendum” 

(ibid.). “In so doing” -he concludes- “the court would not be limiting the constituent 

subject but rather protecting it; making sure its mandate has been respected” (292). 

One condition –he adds- is that the court exercise this power “with great care”, with 

deference to the constitution-making body and only “in rare situations”, because 

“the purpose is not to negate a constitution-making body’s jurisdiction to alter the 

material constitution but to ensure that it abides by any substantive limits contained 

in a referendum question” (ibid.). 

I find many problems in Colon Ríos’s approach to judicial review and the 

constituent power -this, in spite of the many limitations and cautions that he presents 

in this regard. Again, the main difficulties that I find have to do with issues of 

“mediation” and “interpretation”. Here, in addition, I shall refer to a different 

problem, which I shall call the problem of (judicial) motivation.  

With regard to the issues of “mediation” and “interpretation”, my view should 

be clear at this point. In principle, the idea of having an “external control” directed 

at “protecting” rather than “limiting the constituent subject” sounds fine and 

reasonable. But it is far from clear whom should be in charge of this task and for 

what reasons, and how and when this immense and threatening power should be 

exercised. We should never forget that we are dealing with one of the most 

important and potentially dangerous public powers -the power to establish a new 

constitution. Consequently, the one who gets the “final say” or, for this case, the 

“decisive word” on the matter, gains an extraordinary authority (recall the example 

of the Colombian Courts saying in some -controversial- cases “yes” and in other -

also controversial- cases “no” to the constitutions-making body). Taking into 

consideration the unfinished, complicated discussions we had on judicial review and 

the counter-majoritarian difficulty, in the last 200 years, I would resist transferring 

or recognizing those powers to the courts. Particularly so considering the 

interpretative problems we have for “deciphering” the messages of the constitution-

making body: unfortunately, after two centuries of discussion about interpretive 

theories, we are still a long way from having widespread agreement on the subject. 

The problem we face becomes even larger and more difficult to solve when we take 

into account the “fact of disagreement” that characterizes the life of our 

contemporary, multicultural societies (Waldron 1999).  

As anticipated, through his analysis of judicial review, Colon Ríos offers quite 

precise recommendations about the tasks that judges must assume in these 

circumstances. For instance, he recommends courts to exercise their functions with 

great care, only rarely, with deference, and also -he adds- “with attention to the entire 

nature of the constitution-making process at issue” (292). This special attention may 

require judges, in some cases, to offer, as its “best course of action”, “a judicial 
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indication that a new referendum should take place” (293). As usual, I tend to 

sympathize with Colon Ríos’s suggestions on the matter. However, I have many 

doubts about his views -particularly, considering the institutional relevance of the 

judicial responsibilities that we are thinking about. Many of my doubts are related 

to what I call a problem of “judicial motivation.” The point is: Why, given present, 

normal conditions, would we expect judges to be motivated in the way we desire? 

Why, in these cases, should we expect them to act carefully, deferentially, and only 

in the face of extreme circumstances? Why should we expect them to act in a 

modest and self-restricted way, thus resigning the chance to expand their capacities, 

strengthen their powers, extend their functions, increase their influence, fortify their 

possibilities to extort the other branches so as to obtain more benefits and privileges 

for the bench? In the end: Why should we expect judges to act in the way we prefer, 

when they have all the institutional incentives for acting in the opposite way?  

Things become much more worrisome when we think about the courts we know 

-the courts we know from the “here and now. I am here thinking about courts that 

seem alienated from the people’s control, involved in exercises of self-protection 

and mutual protection with the political branches, and permeated, in their actions, 

by money and power. Needless to say, things become directly dramatic in some of 

the countries that Colon Ríos examines in his work (typically Venezuela) where 

members of the Court appear as mere “puppets” of those in power. In those -

present- conditions -one may wonder- why would we have to trust the constitutional 

readings of a Court, and even take their rulings seriously and respectfully? A quite 

extreme and very recent illustration of the problem appeared in recent years, in 

Bolivia, when President Evo Morales lost a referendum that he himself had 

promoted in order to gain popular authorization to run for office for a fourth term. 

Remarkably, the Plurinational Constitutional Court, after a demand set by Morales’ 

Movement to Socialism (MAS) party, decided, on a unanimous verdict (TCP 

Sentencia Constitucional Plurinacional N° 0084/2017, November 20th) that limits 

barring elected authorities from seeking re-election indefinitely (i.e., the 

constitutional limits that Bolivian citizens’ supported, through their vote in the 

referendum) entered in conflict with the American Convention on Human Rights 

and thus violated human rights. In the words of Macario Lahor Cortez, head of the 

Plurinational Court, “All people that were limited by the law and the constitution 

are hereby able to run for office, because it is up to the Bolivian people to decide.” 

Let me just add that, from a dialogic perspective, this decision was obviously 

unacceptable: it challenged, with no reason, a responsible majoritarian claim 

expressed in the referendum. 
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HISTORIC ABSTINENCE 

Before concluding my summary examination of Colon Ríos’s book, I want to 

call the attention to a final difficulty that I find in it, which I would describe as its 

“historic abstinence” or, more precisely, the absence of political history in the book. 

I do not present this omission as a problem just because I like history or because I 

happen to give more value to works that are rich in the historical analysis that they 

include. I think that Colon Ríos’ study misses to consider crucial information, and 

in that way does not help/encourage us to pay attention to contextual data that would 

be crucial to understand the scope and limits of the legal analysis that he presents. 

Let me start by repeating myself: Colon Ríos’s book deals with an issue –

constituent power- that is extremely important and also, because of what it implies, 

extremely dangerous. The book revolves around a “power” that implies the use of 

the coercive forces of the community regarding the most fundamental public 

matters – how to organize the “basic structure” of society, how to distribute political 

power, what rights to protect and how, etc. As Colon Ríos aptly shows in the book, 

there are strong disagreements about how such powers should be used and 

understood.  These disputes are theoretical, abstract, legalistic, but also -if not 

fundamentally- they are political quarrels. Not surprisingly, those who are in power 

feel usually tempted to resort to the extraordinary capacities involved in the exercise 

of constituent powers, when and because they want to modify the rules of the game 

in their favor. To state this is not to engage into an exercise of “conspiracy theory,” 

but just a way to recognize the world we live in. We live in a political and legal world 

that, unfortunately, offers us daily examples of abuses of the kind. This also explains 

why constitutional law needs to take careful notes about these abuses -which 

constitutionalism has usually tried to do. 

In fact, since the birth of modern constitutional, scholars, activists and politicians 

tended to presume that those in power would be tempted to remain in power and 

make things more difficult for the opposition. These were, for instance, the 

assumptions that motivated the adoption of the system of “checks and balances” in 

the United States, during the 18
th

 Century. And this is also the (pessimistic) rationale 

that we find behind proceduralist approaches to constitutional law, in our time. 

Proceduralists of the kind suggest constitutionalism to dedicate its main legal 

energies to prevent the foreseeable abuses coming from those in power –they 

suggest preventing the so-called “malfunctioning” of the institutional system. As 

John Ely famously put it, trying to define the contours of a justified exercise of 

judicial review,  

Malfunction occurs when the process is undeserving of trust, when (1) the ins are 

choking off the channels of political change to ensure that they will stay in and the 

outs will stay out, or (2) though no one is actually denied a voice or a vote, 

representatives beholden to an effective majority are systematically disadvantaging 



230  ROBERTO GARGARELLA 

some minority out of simple hostility or a prejudiced refusal to recognize 

commonalities of interest, and thereby denying that minority (Ely 1980, 103). 

My point is, simply, that our legal analysis needs to be informed by those abusive 

tendencies, which we all recognize when we study political history and comparative 

constitutionalism. This is something that, unfortunately, Colon Ríos does not 

properly develop in his book. My impression is that –in order to take “the law” 

seriously- Colon Ríos tried not to “mess” with “dirty” political discussions of the 

kind, which could “contaminate” the abstract and universal character of the legal 

debates he examines. As he made clear from the very first page of his work, Colon 

Ríos wants to distinguish the study of his topic -constituent power- from “naked 

exercises of force” that have been “deployed by dictators and military juntas” to 

depart from the rule of law (1). Thanks to this “historical abstinence”, Colon Ríos’s 

study can travel through time, combining names and authors without problems: his 

work can easily move from Rousseau to Sieyes, from Schmitt to Brewer Carías. 

What seems to matter is –only or mainly- the legal soundness of the claims made 

by this author, expressed in that book, or enforced through that judicial decision. 

Unfortunately, however, by proceeding in that way, Colon Ríos neglects some 

crucial political information -an omission that, I suggest, affects the attractiveness of 

his entire enterprise. The idea is: always, but particularly in fragile institutional 

contexts (such as those that are the object of Colon Ríos’s work) the legal order -

and finally the “voice of the law” – tends to be captured and/or manipulated by 

those in power so as to provide a legal appearance to otherwise unjustifiable -merely 

arbitrary- political decisions. In those tragic but common political circumstances, by 

putting political history between brackets (in other words, by simply reading the 

words of courts and legal doctrinaires in the abstract, devoid of politics) we do not 

take the law (more) seriously, but rather the contrary. In that way, we end up looking 

at legal norms as if they were what they are not. In that way, we may end up giving 

the law an appearance of validity that it may lack or do not deserve. Unfortunately, 

this is a difficulty that I see over-present in Colon Ríos’s important work.  

Let me illustrate my concern with just one crucial example that appears in 

chapter 10 of the book, which relates to the case of Venezuela, the working of the 

1999 constituent assembly and the rulings of the Supreme Court. For instance, in 

page 287, Colon Ríos quotes (and properly criticizes) a decision by the Venezuelan 

Supreme Court, in which the Court maintained that (these are Colon Ríos’s words) 

“the limits approved by the electorate in the referendum…did not bind the assembly 

to the constitutional order created in 1961,” which meant that “the National 

Constituent Assembly…did not exercise a derived power, but an originary 

constituent one.” For the court -Colon Ríos continues- “the assembly” was “a 

sovereignty entity”: the judges thus justified “a departure from the mandate 

contained in the authorizing referendum” and recognized that the assembly could 

“act during the transition from the old to the new constitution” (288). Now, even 
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though I tend to share Colon Ríos’s critical view about the Court’s decision, his 

analysis does not incorporate some extremely important facts, which are crucial for 

understanding and evaluating the legal arguments at stake. In the illustration he 

offers we miss to know, for example, that during those days, the Venezuelan Court 

decided to self-dissolve because it could not stand the extreme abuses committed 

by the Constituent Assembly. In the words of the Chief Justice of the Supreme 

Court, namely Cecilia Sosa -who resigned in August 1999- “The court simply 

committed suicide to avoid being assassinated. But the result is the same. It is 

dead."8 At that time, Justice Sosa publicly denounced that it had become impossible 

to exercise judicial review in those circumstances, and that the Assembly was 

launching an attack against democracy.” Her desperate denounce appeared after a 

judicial emergency decree approved by the Constituent Assembly, through which 

the Assembly created a commission in charge of investigating the performance of 

the judges of the Supreme Court, the Council of the Judiciary, and approximately 

1,200 national judges. When the political history behind judicial decisions looks 

like it looked in Venezuela, 1999, then it becomes a problem to take seriously the 

arguments of the Court -as if they were, obviously, legally valid- and examine them 

as if they emerged from relatively normal democratic circumstances. Those 

arguments -I submit- lack validity in the context of our constitutional democracies, 

and consequently do not deserve to be “tested” in our forum of principle. 

To conclude, I would like to go back to the beginning. I want to do so just to 

repeat what was said: my agreements with the author are so many, and I have 

learned so much from him, through this book, that in my review I have preferred 

to concentrate my analysis on a few disagreements that I have with his approach. 

Having presented my comments, I would simply like to insist with the idea that 

Constituent Power and the Law is an exceptional book that changes our 

understanding on the matter. From now on, any serious study on constituent power 

will have to include exhaustive references to Colon Ríos’ work. Therefore, we can 

only thank him for the remarkable contribution he made to the discipline. 

8 http://news.bbc.co.uk/2/hi/americas/429304.stm; https://elpais.com/diario/1999/08/25/ 

internacional/935532004_850215.html (italics added). A report about political attacks on justice, in 

Venezuela, and the facts that derived in Sosa’s resignation can be found here https://www.icj.org/wp-

content/uploads/2001/08/venezuela_attacks_justice_2000.pdf 




