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Abstract

The “One Belt One Road” Initiative has been an eye-catching term for Western media 
since it was first published in March 2015. Foreign observers often conceive the 
Initiative as a Chinese State agenda whose aim is to promote its political, economic, 
and cultural influence across the globe. Furthermore, the Initiative also provokes 
strong debates in many hosting countries due to geopolitical and national security 
concerns. These arguments have been voiced also as to the Chinese investment in 
the port of  Trieste under the Initiative. Given the fact that Chinese foreign direct 
investments (“FDIs”) must go through a series of  rigorous administrative approval 
procedures before they finally reach abroad, it is useful to understand administrative 
approvals’ impact on investment contracts. Thus, this paper will focus on the 
complicated relations between contract validity and FDIs’ administrative approvals 
in Chinese law.
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1. Background:  
The One Belt One Road Initiative and the Port of Trieste 

The port of  Trieste officially entered into the global theatre of  the 
OBOR Initiative with the signature of  the MoU (Memorandum of  
Understanding) between Italy and China, and a cooperation accord 
between China Communications Construction Company (CCCC) and 
Autorità di sistema portuale del Mare Adriatico Orientale (the Eastern Adriatic 
Sea Port System Authority) in March 20192. Italy was the first G7 country to 
sign a MoU with China under the One Belt One Road Initiative (hereafter 
‘the OBOR Initiative’). The MoU signals both parties’ willingness to move 
forward with a contract and anticipates a series of  synergies in economic 
sectors including infrastructure, transportation, manufacture, and energy. 
However, the MoU does not have any legal binding power for either of  
the two States. The cooperation accord, in turn, mentions the will of  
both sides to invest in Pier VIII of  Trieste port which is operated by 
Piattaforma logistica Trieste, S.r.l (the Trieste Logistical Platform company) 
and to renovate its railway framework, as well as to increase the import 
volume of  Italian made products to Chinese ports3. Like the MoU, the 
cooperation accord is not a contract, and it does not create any legal 
effects for the parties.

For Chinese companies, especially State-owned enterprises one of  the 
advantages of  adhering to the OBOR Initiative is the access to favorable 
governmental loans, along with the strong political support from the 
Chinese government4. Yet, regardless of  whether Chinese FDIs fall under 
the umbrella of  the OBOR Initiative framework, Chinese investments 
must go through a series of  rigorous administrative approval procedures 
before they finally reach abroad. 

This paper focuses on the complicated relations between contract 
validity and administrative approvals in Chinese law. No matter what form 

2 See Fotina: 2019, p. 3; Pelosi: 2019, p. 6 (“Accordi sono previsti anche nel settore dei porti (Trieste 
e Genova) delle infrastrutture e dell’energia (Terna)”).

3 See Zeno D’Agostino: 2020, pp. 151-152.

4 See Cui: 2020, pp. 30-43.
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the future arrangements concerning Chinese investments and the port of  
Trieste will take, it is useful to understand the implications that Chinese 
administrative approvals may have upon their contracts with the Chinese 
parties under the OBOR Initiative. In the following section (Section 2), it 
will focus on the administrative requirements that, under Chinese law, these 
companies might have to comply with when they deal with their Italian 
counterparts. Section 3 discusses administrative approval and its relation 
to the validity of  contracts under Chinese law. In particular, it analyzes the 
relation between mandatory provisions and administrative approval, and 
examines administrative approval-related contractual problems in case of  
the failure to apply for an administrative approval. 

2. Chinese investments and administrative approvals

In China, the pervasive presence of  administrative approvals is a 
heritage of  the strong control by the State over many spheres of  the 
country’s social-economy. To relax the controls over social-economic 
activities, and to limit the unchecked use of  administrative approvals by 
both local and national administrative authorities, the Chinese legislator 
passed Administrative License Law in 2003. The law was amended in 2019. 
The Administrative License Law of  2019 uses the term “administrative 
license” to describe all administrative approvals, except for those issued 
by a competent administrative authority with respect to personnel, finance 
and foreign affairs matters of  other public institutions5. As to the meaning 
of  “administrative license”, Article 2 of  Administrative License Law of  
2019 defines it as an administrative act whereby an administrative authority 
permits the citizens, legal persons or other organizations to engage in 
special activities based on the examination of  their applications. 

Article 12 of  Administrative License Law of  2019 does not mention 
overseas investments at all. However, the application of  Article 12 to 
overseas investments was made clear by the State Council’s 2004 “Decision 
on Establishing Administrative License for the Administrative Examination 
and Approval Items Really Necessary to Be Retained”, where the State 
Council clearly affirms that an investor shall obtain an administrative license 
before he invests overseas6. Moreover, it also designates specific ministries 

5 See Article 3 (2) of  Administrative License Law of  2019.

6 See the State Council’s 2004 “Decision on Establishing Administrative License for the 
Administrative Examination and Approval Items Really Necessary to Be Retained”(《国
务院对确需保留的行政审批项目设定行政许可的决定》)
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and regulatory commissions that are competent for the issuance of  these 
administrative licenses including licenses for items related to overseas 
investment. To take the National Development and Reform Commission 
(NDRC) as an example, the NDRC oversees of  many administrative 
approvals, including approval for the development of  energy resources in 
a foreign country (Item No.1), as well as for the use of  large amounts of  
foreign currency for the purpose of  investing overseas (Item No.2)7. 

In particular, to invest overseas, Chinese companies have to apply 
for approvals from both NDRC and Ministry of  Commerce (MoC) or 
their provincial departments8. Moreover, they need to register at the State 
Administration of  Foreign Exchange (SAFE) so as to convert their capital 
into foreign currencies9. Sometimes, due to other factors, the investor might 
also need to obtain administrative approvals from other authorities. For 
example, if  the Chinese investor is a State-owned enterprise, he needs to 
get an administrative approval from the State-Owned Assets Supervision 
and Administration Commission (SASAC) or its provincial departments10. 
As to investments in securities and insurances, an investor must seek an 
administrative approval from the China Securities Regulatory Commission 
(CSRC)11 and the China Banking and Insurance Regulatory Commission 
(CBIRC)12 respectively. 

7 Supra n.5. The list of  these items is attached in the State Council’s 2004 Decision.

8 See Article 4 of  the NDRC’s 2018 Measures for the Administration of  Overseas 
Investment of  Enterprises; Article 6 of  the Ministry of  Commerce’s 2014 Measures for 
the Administration of  Overseas Investment.

9 See Article 6 of  the SAFE 2009 Regulations on Foreign Exchange Management 
Concerns Chinese Enterprises’ Foreign Direct Investment (国家外汇管理局关于《境
内机构境外直接投资外汇管理规定》); Para.4 of  the SAFE’s 2014 Notice on a Few 
Problems relate to Chinese Residents’ Foreign Direct Investment and Their Investments 
in Return through Special Purpose Company (国家外汇管理局关于《境内居民通过
特殊目的公司境外投融资及返程投资外汇管理有关问题的通知》).

10 See Article 9 of  the SASAC 2017 Measures for the Supervision and Administration of  
Overseas Investments by the State-Owned Enterprises (国务院国有资产监督管理委
员会令第35号《中央企业境外投资监督管理办法》).

11 See Article 7 of  the CSRC 2018 Measures for the Administration of  the Formation, 
Acquisition and Purchase of  Non-Controlling Shares of  Overseas Business Institutions by 
Securities Companies and Securities Investment Fund Management Companies (证监会《
证券公司和证券投资基金管理公司境外设立、收购、参股经营机构管理办法》).

12 See Article 15 of  the China Insurance Regulatory Commission (CIRC), the People’s 
Bank of  China, and the SAFE 2007 Interim Measures for the Administration of  
Overseas Investment with Insurance Funds (中国保险监督管理委员令、中国人民
银行、国家外汇管理局《保险资金境外投资管理暂行办法》). In 2018, CIRC 
and China Banking Regulatory Commission (CBRC) were merged and replaced by the 
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3. Administrative approval and the validity of contracts  
in Chinese law

In Chinese private law, administrative approval is usually seen and 
discussed as a requirement for the validity of  the contract13. Administrative 
approvals raise two issues about contract validity that are currently highly 
debated under Chinese law: first, the administrative approval is mandatorily 
required by Chinese laws and administrative regulations; second, and in 
the affirmative, the problem of  deciding whether the violation of  such 
norms causes the absolute nullity of  the contract. The debate over these 
two questions appears to be a result of  the ambiguities inherent to Chinese 
contract law statutes. 

The new Chinese Civil Code leaves the validity of  contracts to be 
governed by a series of  articles – from Article 143 to Article 157 – set 
in its Section 3, Chapter III (titled “Effects of  Juridical Acts”). Article 
153 of  the Chinese Civil Code (formerly Article 52 (5) of  Contract 
Law, 1999) states that, for a juridical act to become effective, it must not 
violate mandatory provisions of  laws and administrative regulations nor 
public order and good morals. As to administrative approvals, Article 502 
(2) of  the Chinese Civil Code provides that the provisions of  law and 
administrative regulations which requires contracts to have administrative 
approvals shall prevail. But the Chinese Civil Code does not define the 
concept of  mandatory provisions. 

In addition to the lacking definition of  ‘mandatory’ law provisions, a 
further problem is the meaning of  the notion of  administrative regulations. 
Ministries, provincial or municipal People’s congress, as well as provincial 
or municipal governments, might all issue governmental rules and local 
regulations that can establish approval procedures. In principle, these 
regulations could not be seen as administrative regulations under both 
Article 153 of  the Chinese Civil Code and Article 65 of  the 2015 Legislation 
Law. However, this does not exclude that a local Chinese court judge might 
consider them as administrative regulations which affect the validity of  
contracts. In such cases, the decision turns out to be a political choice. This 
is due both to the uncertainty of  the law and to Chinese judges’ desire to 

China Insurance and Banking Regulatory Commission (CIBRC). The CIRC’s regulatory 
competences in insurance sector are taken by the CIBRC. However, its 2007 regulation 
remains effective. 

13 Many scholar papers on this matter have been revolved around the validity of  contract, 
see Wang: 2020, pp.86-107; Tang: 2011, pp. 337-356; Chang: 2020, pp. 116-123; Wu: 2013, 
pp. 98-114.
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be politically safe, especially considering that judges still operate under the 
shadow of  a powerful governmental bureaucracy. Consequently, there is a 
great variety of  judicial applications of  these statutory articles within the 
Chinese over-regulated political and economic climate. 

It is worth adding that, under Chinese civil law statutes, contracts 
might fall into one of  the following four categories: they might be valid 
contract, voidable, void or with uncertain effectiveness. One might think 
that contracts lacking an administrative approval might be classified as 
contracts with uncertain effectiveness. Interpretation and practice of  
the contractual system, however, are dominated by a bipartite thought 
pattern, under which a contract is either valid or invalid14. Moreover, 
given that the legal causes for a contract with uncertain effectiveness 
to become effective are typified in statutory texts15, and given that there 
is no mention of  administrative approval as a legal cause for such a 
conversion, Chinese judges do not use this contract category when 
examining concluded contracts that lack administrative approvals16. 

In 1999 and 2009, the Chinese Supreme People’s Court (hereafter 
“SPC”) intervened on the matter, trying to limit judicial discretion and 
to reduce the risk that a contract is held invalid because of  the lack of  a 
required administrative approval. On the one hand, the SPC has offered 
guidelines to distinguish mandatory and non-mandatory provisions, so as 
to limit judges from finding automatically that administrative approvals 
are mandatory provisions whose breach nullifies the contract. On the 
other hand, the SPC introduced the concept of  “ineffective contract” to 
deal with contracts lacking administrative approvals, thus creating a new 
category of  contracts which differs from the traditional quadripartite 
division of  contracts17. In doing so, the SPC liberated the private law 
reading of  administrative approvals, in particular administrative-licensing 
approvals, from the trap of  mandatory provisions. 

Because the bipartite thought pattern in contracts remains influential 
in Chinese private law, many scholars still discuss administrative approvals 
from the perspective of  contract validity instead of  that of  a missing 
legal condition, and many still discuss administrative approvals together 

14 See Liu: 2011, p.145.

15 Supra n.13.

16 Supra n.13.

17 Supra n.13
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with mandatory provisions18. However, there exists an almost unanimous 
consensus among scholars that approvals (for both Chinese outbound 
investments and inbound foreign investments) are to be classified as 
administrative licenses in China, thus belonging to a category of  approvals 
that are meant to permit a civil conduct19. In other words, the provisions that 
require parties in contracts to obtain administrative approvals do not fall 
into the scope of  “mandatory provisions” under Article 153 of  the Chinese 
Civil Code), and therefore, their violation does not make the contract void. 

To better explain such outcomes, the following sub-sections will first 
introduce the SPC’s take on mandatory provisions in section 3.1. Then, I 
will focus on administrative approval-related contractual problems in case 
of  the failure to apply for an administrative approval. 

3.1. Mandatory Provisions

As said, statutes and regulations imposing administrative approvals 
have been traditionally seen by Chinese lawyers and scholars as mandatory 
provisions. Therefore, it is important to unpack the meaning of  mandatory 
provisions and the effects of  the violation of  such provisions on the 
validity of  contracts.

In 1999 and 2009, the SPC issued two important interpretations on 
the issue – respectively, the Judicial Interpretation I and II of  the SPC 
of  Several Issues Concerning the Application of  Contract Law (hereafter 
“Interpretation I” and “Interpretation II”) –, in order to provide a guidance 
on the understanding of  mandatory provisions, and to help local courts in 
making decisions on the validity of  contracts.

It is worth noting that, on December 23, 2020, the SPC issued a 
decision on repealing a part of  Judicial Interpretations and other 
relevant normative documents including Interpretation I and II in order 
to guarantee the conformity between its statutory-like interpretations 
and the newly enacted Chinese Civil Code on May 28, 202020. These two 
interpretations therefore officially ceased to have legal effect on January 
1, 2021. However, one should know that the SPC has for the time 

18 Supra n.12.

19 See Fu & Ma: 2010, pp. 28-29.

20 Interpretation I and II are repealed by the SPC’s Decision on repealing a part of  
Judicial Interpretations and Other Relevant Normative Documents on 23 December 
2020. This Decision takes effect from 1 January 2021, which is the same date when the 
new Civil Code enters into force.
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being issued no new interpretation about Book III (Contracts) of  the 
Chinese Civil Code. Yet at the moment no new contract interpretation 
is available. Thus, at least for the time being, past interpretations are still 
of  reference value for Chinese judges to decide legal cases, even though 
they have been repealed.

Regarding mandatory provisions, the SPC aimed to refrain Chinese 
judges from applying mandatory provisions that nullify contracts, as set 
forth in the former Article 52 (5) of  Contract Law. For example, Article 4 
of  Interpretation I provides that, 

«after the implementation of  the Contract Law, a decision affirming the invalidity of  
a contract by the People’s court shall be made in accordance with laws formulated 
by the National People’s Congress and its Standing Committee and administrative 
regulations formulated by the State Council; such a decision must not be made on the 
basis of  local regulations and government rules». 

This article excludes the regulations and rules of  ministries, provincial 
or municipal People’s Congress, and provincial or municipal government 
as sources of  mandatory provisions (although it should be stressed that 
the SPC itself  did not follow its own guidance in many of  its subsequent 
legal decisions21). Article 14 of  Interpretation II further defines the 
mandatory provisions under the former Article 52 (5) of  Contract 
Law as referring only to those which can nullify a contract, and make 
a contract absolutely void22. The definition does not provide Chinese 
judges with a clear guidance to decide which mandatory provisions 
concern validity, and which do not. Chinese judges then began to rely on 
their own legal intuition to adjudicate legal controversies, often offering 
very little explanation for their conclusions23. 

21 The SPC holds in principle that a violation of  mandatory provisions in law and 
regulations would make a contract invalid. However, in a case, it ruled, that a violation 
of  ministerial regulations or other local rules could also invalidate a contract if  these 
provisions concern public order and good custom. See Lottery Management Center of  Anhui 
Province v Beijing De Fa Li Technology, Co. ltd. (安徽省福利彩票发行中心与北京德法利
科技发展有限责任公司营销协议纠纷案), the Supreme People Court, 2008, No.61 
(最高院2008（民）提字第61号). The case is published in 2009, on the Gazette of  
Supreme People’s Court.

22 See Article 14 of  the Interpretation II of  the Supreme People’s Court on Several Issues 
concerning the Application of  Contract Law.

23 Some local courts treated the municipal rules as neither law nor regulations under 
Article 52 (5) of  Contract Law, but offered no explanation for their conclusions. See, for 
example, Wang Shuang v Mai Yonglian & Meilian Company (王双诉被告麦永莲、第三人
美莲公司房屋买卖合同纠纷案), Shunyi District Court of  Beijing City, No. 2353, 2018 
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In 2009, the SPC issued the Guiding Opinion on Several Issues concerning 
the Trial of  Cases of  Disputes over Civil and Commercial Contracts under 
the Current Situation (hereafter “the Guiding Opinion”). In this Guiding 
Opinion, the SPC categorizes mandatory provisions into two types: 
mandatory provisions of  validating effect (for juridical acts), and mandatory 
provisions of  merely administrative management nature. A violation of  the 
former would invalidate a contract. As to the latter, the Guiding Opinion 
asks the People’s court to consider specific situations, mutatis mutandis, and 
decide whether a violation of  these provisions would cause a contract void. 
However, the SPC has not offered any definitions of  these two types of  
mandatory provisions. Furthermore, with the circulation of  the Guiding 
Opinion in judicial practice, there was a tendency among Chinese judges to 
treat many mandatory provisions as of  administrative management nature, 
and to decide that they do not affect a contract’s validity24.

To correct such a tendency, and to offer a much clearer guidance for 
identifying which mandatory provisions have a validating effect on contracts, 
the SPC published a Meeting Summary of  Civil and Commercial Trails of  All 
National Courts in 2019 (hereafter “the 2019 Summary”)25. Paragraph 30 of  
the 2019 Summary introduces a method for the aforementioned purpose. It 
requires the People’s court to assess the mandatory character of  a provision 
by considering a series of  factors, including protected legal interests under 
mandatory provisions, legal effects of  illegal acts, and transaction security. 
In addition, Paragraph 30 lists a few circumstances of  mandatory provisions 
where the People’s court shall confirm that their violation could make a 
contract void. These circumstances refer to financial security, market order, 
national macroeconomic policy, and public order and custom. 

As to the regulations and rules of  a ministry, a provincial or 
municipal People’s Congress, and a provincial or municipal government, 
Paragraph 31 of  the 2019 Summary holds that a violation of  these 

(2018京0113民初2353号).

24 This phenomenon was discussed in the SPC’s Summary for Civil and Commercial Trials 
Work Meeting, 2019, No.254. The professional committee of  civil and administrative 
section of  Judicial Trial Committee of  SPC issued the Summary in 2019.

25 The SPC’s Summary for Civil and Commercial Trials Work Meeting, 2009, No.254. The 
professional committee of  civil and administrative section of  Judicial Trial Committee 
of  SPC issued the Summary in 2009. As the SPC stated in the notice - No. 254, the 
Summary is not a statutory interpretation, and Chinese judges cannot cite it in their legal 
decisions. However, this statement does not stop the Summary from being used as ‘legal 
rules’ in practice.
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regulations and rules cannot cause invalidity of  a contract. However, 
it also provides that, if  the content of  these regulations and rules 
concerns financial security, market order, national macroeconomic 
policy, and public order and custom, the People’s courts should find 
contracts void. In addition, when courts inquire whether ministerial or 
provincial or municipal regulations and rules involve public order and 
custom, they shall do the following: examine the subject of  relevant 
legal norms; assess the intensity of  administrative supervision, 
transactional security protection as well as social impact; and explain 
their arguments in detail in legal decisions26. 

Currently, Article 153 of  the Chinese Civil Code reasserts that juridical 
acts must not violate mandatory provisions of  law and administrative 
regulations, and that a violation thereof  can make the act void; however, 
not every violation of  mandatory provisions makes a juridical act (including 
a contract) void. In the event of  a juridical act being void, revoked or 
determined to have no legal effect, Article 157 of  the Chinese Civil Code 
imposes a duty of  restitution upon the party who received a benefit from 
the void, revoked or legally ineffective juridical act; if  the restitution 
happens to be impossible or unnecessary, the aggrieved party shall obtain 
compensation in the form of  the benefit conferred to the other party. As 
to other losses incurred in case of  a void contract, according to Article 
157 of  the Chinese Civil Code, the party whose fault caused the contract 
to be void is liable to the innocent party, and moreover, the principle of  
comparative fault is applicable in this matter. 

Regarding the measures issued by the NDRC, MoC and other authorities, 
in principle they cannot be considered as either law or administrative 
regulations according to the 2015 Chinese Legislation Law, and therefore 
a violation thereof  should not make a contract void. As mentioned 
earlier, however, Paragraph 31 of  the 2019 Summary left a possibility for 
these measures to affect a contract’s validity when they concern financial 
security, market order, national macro-economic policy, and public order 
and custom. As a result, the measures issued by the NDRC and MoC as 
well as other ministerial authorities may affect the validity of  contracts. 
Yet, as said above, the approvals for outbound Chinese investments are 
now seen as administrative licenses and the lack of  these licenses cannot 
trigger Article 143 of  the Chinese Civil Code which invalidates a concluded 
contract for overseas investment. 

26 See Paragraph 31 of  the SPC Summary.
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4.2. Failure to perform the duty to apply  
for an administrative approval 

Under Chinese law, considerable attention has been devoted to the 
issue of  who has the duty of  applying for an administrative approval, and 
to the related question of  the liability caused by failing to perform such 
a duty during the phase between the conclusion and the execution of  
contracts. 

Article 9 of  Interpretation I of  the SPC treats a contract which 
lacks an administrative approval as ineffective, but it does not lay out 
the effects of  an ineffective contract. This problem was later solved by 
Article 8 of  Interpretation II by the SPC. Under this Article, where a 
contract does not take effect until it fulfills the formality requirement of  
approval or registration, the party who is obliged to apply for approval 
or registration but fails to do so has committed “an act that violates 
the good faith principle” set out in former Article 42 (3) of  Contract 
Law (now Article 500 (3) of  the Civil Code). Thereafter, the aggrieved 
party can ask the People’s court to permit him to apply for approval 
or registration as “substituted specific performance”. In this way, the 
aggrieved party can transform a concluded but ineffective contract 
into an effective one. In addition, the aggrieved party is entitled to the 
compensation for his actual losses and other expenses that are resulted 
from the delay of  the entry into force of  the contract. Although Article 8 
of  Interpretations II does not mention a “specific performance” remedy 
provided by the party who fails to apply for approval or registration, it is 
generally accepted that the aggrieved party has this option in addition to 
his own “substituted specific performance”27. 

Since Article 8 of  Interpretation II treats the non-performance of  
applying for an administrative approval as a violation of  the good faith 
principle under the former Article 42 of  Contract Law (now Article 500 
of  the Chinese Civil Code), the provision is often read as an application 
of  the pre-contractual liability doctrine28. However, some scholars believe 
that pre-contractual liability only protects reliance interest, whereas 
Article 8 of  Interpretation II protects also expectation interest by 
allowing specific performance, substituted specific performance, as well 
as the recovery of  damages caused by the delay of  the effectiveness of  

27 See Cao: 2009, p. 42.

28 See Tang: 2011, pp. 337-356; Ding: 2019, p.489; Cao: 2009, p.42.
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a concluded contract. Therefore, according to this view, Article 8 cannot 
be seen as a pure expression of  the pre-contractual liability doctrine; on 
the contrary, it should be treated as a rule entailing both pre-contractual 
and contractual liability features29. 

It should be further added that Article 502, § 2, of  the Chinese Civil 
Code imposes civil liability upon the party who has not performed 
the duty to apply for approval or registration. The provision does not 
mention either pre-contractual liability doctrine or substituted specific 
performance but is clear in affirming that contractual clauses concerning 
the performance of  an obligation to apply for administrative approval are 
valid, and that a violation thereof  would incur civil liabilities. 

 

29 See Wu: 2013, pp. 110-113.
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