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related administrative offenses, posing a threat of corruption within Ukraine's legal framework. 
The issue lies in the misclassification of theft involving military assets as administrative or 
disciplinary violations rather than criminal transgressions. The article delves beyond statutory 
examinations, systematically exploring infringements related to military asset use. It considers key 
documents such as the Statute of the Internal Service and the Disciplinary Statute of the Armed 
Forces, along with directives from the Ministry of Defense and the Ministry of Internal Affairs 
regarding the National Guard. Contradictions within the Ukrainian Constitution and Article 92, 
Clause 22, are also highlighted, emphasizing the need for legal clarity. 
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1. INTRODUCTION 

Research on the criminal offense of wartime theft of military property is critical 
and urgent for several reasons. Military assets are a key component of national 
security, and their loss can significantly undermine a country's defense capabilities. 
Research in this area helps develop effective strategies and measures to prevent the 
theft of military assets. Moreover, the theft of military assets can undermine the 
legitimacy and authority of the government, particularly in the context of military 
operations. The study contributes to the creation of effective legal mechanisms to 
counter such criminal acts and preserve the authority of military structures. 

In Ukraine, there is a political will to prosecute perpetrators of criminal offenses, 
including property military criminal offenses committed by servicemen. Adopted 
legislative positions, however, ought to represent popular opinion and forbid any 
activities that would result in this end. Thus, we had to accomplish an aim, which is 
represented by the tasks below: 

- to investigate the legislative regulation of property preservation in other 
countries; 

- to display criminological indicators of the state of committing criminal 
offenses related to the theft of military property in Ukraine from the time of the 
confrontation of the Ukrainian army with the militias of Luhansk region and 
Donetsk region with the support of Russia (anti-terrorist operation) until the time 
of the full-scale invasion of Russia on the territory of Ukraine (martial law); 

- to find out why there is a difficulty in proving guilt when committing theft of 
military property; 

- to identify legal fictions and gaps that aid in evading accountability; 
- to analyze administrative and criminal legislation regarding inconsistencies; 
- to analyze new trends and a new draft of the criminal code regarding the 

preservation of military property; 
- to consider the specified issues during the qualification of a criminal offense 

with related components of a criminal offense. 
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The qualification of offenses is recognized by the establishment and legal 
consolidation of the exact correspondence between the signs of the act committed 
and the signs of the offense provided for by the norms of Ukrainian legislation. This 
definition, with its brevity, is universal and generally recognized in the theory of law 
as the definition of the qualification of criminal offenses. 

In practice, which consists in the application of criminal law, both components 
are merged. Theoretically, in criminal law, they are separated. The significance and 
importance of such a separation stems from the fact that the recognition of an 
unlawful act renders unnecessary the resolution of all other criminal law issues; 
conversely, the unlawfulness creates such a need and places the qualification of a 
criminal offense first, i.e., the determination of compliance of the latter with the 
characteristics of the specific composition of a criminal offense, in the forefront. 
The definition of criminal offenses forms the basis for the application of 
punishment, and it is crucial when excluding juveniles from criminal responsibility 
and punishment, applying coercive educational measures to them, and partially 
when using coercive medical measures. 

2. MATERIALS AND METHODS 

The article considers sources that provide for disciplinary action for violation of 
the rules for the use of military property, namely: Statute of the Internal Service of 
the Armed Forces of Ukraine, the Disciplinary Statute of the Armed Forces of 
Ukraine, orders of the Ministry of Defense of Ukraine and the Ministry of Internal 
Affairs of Ukraine regarding the National Guard of Ukraine. 

The main method employed is comparative legal analysis. Initially, it was used 
to underscore the criminal nature of misappropriation of property in different 
countries. Subsequently, based on its application, a comparative legal 
characterization of the responsibility and legislative regulation of socially dangerous 
acts related to the illegal misappropriation of military property is conducted. 

The next method underpinning the research is statistical (a graphic method, 
which is a conventional representation of statistical data in the form of figures), 
through which a statistical analysis of indicators of executive power through the 
Office of the Prosecutor General reveals quantitative and qualitative data on the 
following indicators: the number of registered criminal offenses, served suspicions, 
the presence of an indictment, and an analysis of motions for exemption from 
criminal liability. Important indicators include data on the closure of criminal 
proceedings and the analysis of quantitative and qualitative indicators for which no 
decision was made in the reporting period. Percentages of cases transferred to court 
were calculated based on statistical analysis. 

The formal-logical method occupies a significant place among the methods of 
cognition and was used to understand the issue of qualifying offenses by courts when 
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rendering guilty verdicts. The systematic method assisted in comparing existing 
legislation with the perspective of adopting a new draft of criminal legislation. 
Unfortunately, in Ukraine, researchers have not paid sufficient attention to the issue 
of preserving military property, with only one comprehensive monograph by P.S. 
Bodayevskyi (2010) available, dating back to 2010 when there was no war in 
Ukraine. There are works of a general nature that describe systems of criminal 
offenses against military service; however, the specificity that currently exists has not 
received enough attention. This has sparked our particular interest in dedicating 
research to this crucial issue of preserving military property during a state of war. 

Before delving into a more in-depth analysis of the outlined objectives, it is 
essential to emphasize that in Ukraine, the criteria distinguishing disciplinary, 
administrative, and criminal liability for the embezzlement of military property are 
not clearly defined. This allows individuals to either completely avoid responsibility 
or, instead of criminal liability, receive administrative or even disciplinary penalties. 
There are also cases where a person is criminally responsible but is given probation, 
allowing them to continue working in the military unit in the same position. We will 
thoroughly analyze all these cases. 

The next method of cognition for writing the article was empirical, which 
disclosed quantitative and qualitative data on the following indicators: the number 
of registered criminal offenses, served suspicions, the presence of an indictment, 
and also analyzed the petition for exemption from criminal responsibility. 
Important indicators were the data on the closure of criminal proceedings and the 
analysis of quantitative and qualitative indicators for which no decision was made in 
the reporting period. On the basis of statistical analysis (graphic method), the 
percentages of cases transferred to the court are calculated. In addition to statistical 
analysis, the article uses a comparative legal analysis of the main signs of mercenary 
appropriation of military property, comparing the signs of administrative and legal 
tort of disciplinary misconduct and criminal offense. The next method of cognition 
of qualification problems is formal-logical in the study of signs that are taken into 
account by courts in the preparation of convictions. The systematic method helped 
in comparing the current legislation with the prospect of adopting a new draft 
criminal law.  

3. RESULTS 

3.1. Analyzing the Criminogenic Landscape: A Five-Year Overview of Military 
Property Embezzlement in Ukraine 

To understand the issues addressed in the article, it is necessary to analyze the 
criminogenic situation of property embezzlement over the past five years. During 
these five years, Ukraine has undergone a transformation from the initial 
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confrontation between the Ukrainian army and separatists in the Luhansk and 
Donetsk regions with the support of Russia (anti-terrorist operation) to the times of 
full-scale Russian invasion into Ukrainian territory (state of war). The dynamics will 
reveal whether the state of embezzlement of military property has changed and how 
the legislature perceives this socially dangerous act. 

Let us pay attention to the indicators of the Office of the Prosecutor General of 
Ukraine on the issues of accounting of committed Art. 410 of the Criminal Code 
of Ukraine in recent years. In the year 2018, a total of 940 criminal offenses were 
documented. Among these, only 150 criminal offenses led to the issuance of a 
notice of suspicion, with 112 resulting in indictment. In 9 instances, there was a plea 
for exemption from criminal responsibility. A group of persons was involved in 31 
cases, and 6 cases implicated individuals with a history of prior criminal offenses. 
Additionally, 176 cases were closed based on the provisions of Article 284, 
paragraphs 1, 2, 4, 6 of the Criminal Procedure Code of Ukraine, and 819 cases 
remained undecided during the reporting period, either due to termination or 
suspension. 

In the year 2019, a total of 1,839 criminal offenses were documented. Among 
these, only 156 criminal offenses resulted in suspicions being reported to 
individuals. In 6 cases, the whereabouts of the suspect remained unknown. 
Indictments were issued in 133 instances, with 3 cases involving a group of persons 
and 6 cases implicating individuals with a history of prior criminal offenses. 
Furthermore, 125 cases were closed based on various grounds, including under 
Parts 1, paragraphs 1, 2, 4, 6 of Article 284 of the Criminal Procedure Code of 
Ukraine. Additionally, 1693 cases did not reach a resolution during the reporting 
period, either due to termination or suspension. 

In the year 2020, a total of 1,424 criminal offenses were documented. Among 
these, only 152 criminal offenses resulted in a notice of suspicion. Indictments were 
issued in 83 cases, while 62 cases involved a request for exemption from criminal 
responsibility. Additionally, 3 offenses were committed under the influence of 
alcohol, with a group of 12 persons implicated. Furthermore, 64 cases were closed 
by individuals with a history of prior criminal offenses, based on Part 1 of 
paragraphs 1, 2, 4, 6 of Article 284 of the Criminal Procedure Code of Ukraine. 
Lastly, 1341 cases did not reach a decision during the reporting period, either due 
to termination or suspension. 

In 2021, 1,345 criminal offenses were recorded, of which only 85 criminal 
offenses included notices of suspicion, criminal offenses in proceedings, the pre-
trial investigation of which was stopped in accordance with Art. 280 of the Criminal 
Procedure Code of Ukraine ð 2 criminal proceedings, with indictment 66, in 66 
cases with a petition for exemption from criminal responsibility, a group of 36 
persons, closed 129 on the basis of, including under Part 1 of Clauses 1, 2, 4, 6 of 
Art. 284 of the Criminal Procedure Code of Ukraine 129 and 1277 in which no 
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Figure 2. Percentage of criminal proceedings with an indictment from the number of registered 
criminal offenses 

 
3.2. The Battle Against Corruption: Safeguarding National Security and Stability 

During Martial Law in Ukraine 

Corruption can weaken the Armed Forces of Ukraine in another way, in 
particular, by distorting information about their capabilities, potential and 
effectiveness. One of the most dangerous internal enemies of Ukraine is corruption, 
which makes effective economic, social and humanitarian development of Ukraine 
impossible, slows down its European integration, which ultimately plays into the 
hands of the external enemies of our state. The embezzlement of the budget 
intended for the housing provision of military personnel and the possibility of 
avoiding the draft through bribery undermines public trust in the army, negatively 
affects the morale of military personnel, and undermines the stability of the entire 
system in general. 

Corruption crimes, especially during martial law, are a betrayal of national 
interests. Such actions weaken our defense, economy and Ukraine's international 
image. At such critical moments, every act of corruption can have irreversible 
consequences. Therefore, it is important that liability for such crimes is inevitable 
and not limited by the statute of limitations. That is why the eradication of 
corruption is currently one of the most important tasks of the Ukrainian state 
(Kovbasyuk & Fedorenko, 2016; The Independent Defence Anti-Corruption 
Committee, 2017; Shylo, 2022). 

The draft Law on Amendments to the Criminal Code of Ukraine on 
Strengthening Liability for Corrupt Actions During Martial Law (Verkhovna Rada 
of Ukraine, 2022) proposes to equate the acquisition by a person authorized to 
perform the functions of the state or local self-government of assets, value which 
exceeds its legal income by more than six thousand five hundred tax-free minimum 
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incomes of citizens, during the period of martial law and within one year after its 
termination or cancellation. The draft Law aims to add a new provision to Art. 111 
of the Criminal Code of Ukraine, which addresses state treason. This new provision 
would subject a corrupt official to a maximum sentence of 15 years in prison or life 
in prison, as well as property confiscation and the loss of their ability to hold certain 
positions or carry out certain activities.  

It is worth noting that the Law of Ukraine dated March 3, 2022 No. 2113-IX 
òOn Amendments to the Criminal Code of Ukraine on Strengthening Liability for 
Crimes Against the Basics of National Security of Ukraine in the Conditions of 
Martial Lawó (Law of Ukraine No. 2113- Iˢ, 2022) was added to Articles 111 
(Treason), 113 (Sabotage) of the Criminal Code of Ukraine with a feature that 
aggravates responsibility - committing actions under martial law or during an armed 
conflict, and sanctions for committing such actions are also provided - 
imprisonment for a term of fifteen years or life imprisonment, with confiscation of 
property. 

In connection with the military aggression against Ukraine and the introduction 
of martial law in Ukraine, the activity of the National Security Agency concentrates 
as much as possible on the implementation of those powers that contribute to the 
victory of our state in the war. In order to systematically prevent corruption at all 
levels of government, the Law of Ukraine òOn Prevention of Corruptionó (Law of 
Ukraine No. 1700-VII, 2014) introduced the functioning of the institute of 
authorized units (authorized persons) for the prevention and detection of 
corruption. Authorized units (authorized persons) are the primary link of the anti-
corruption infrastructure, which are called to help managers and other employees 
of state bodies, including during the period of martial law in Ukraine, to prevent 
violations of the requirements of the Law (State Tax Service of Ukraine, 2022). 

In summary, the above mentioned emphasizes the severe consequences of 
corruption during martial law, advocates for stringent legal measures to combat such 
crimes, and underscores the proactive role of authorized units in preventing and 
detecting corruption within the government, even in challenging circumstances. 

 

3.3. Legal Challenges in Addressing Military Property Offenses: A Critical 
Analysis of Ukrainian Legislation 

We will draw a line between the actions provided for in Art. 410 of the Criminal 
Code of Ukraine and the act provided for in Art. 172-13 of the Code of Ukraine on 
Administrative Offenses òAbuse of power or official position by a military official 
(Law of Ukraine No. 80731-X, 1984)ó, according to the disposition of which the act 
òIllegal use by a military official of vehicles, structures or other military property, 
the use of a serviceman to perform tasks not related to military service, as well as 
other abuse of power or official position, which was committed for selfish purposes 
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or in other personal interests or in the interests of third parties (Law of Ukraine No. 
80731-X, 1984)ó or disciplinary statutes of the Armed Forces of Ukraine. First, it is 
necessary to study the rules for qualifying the act committed, because the 
commission of errors in qualification further entails inevitable consequences for 
public relations, which put under the protection of service in the military unit, as 
well as other objects such as property, life and health, public safety. Classification of 
military offenses consists of criminal offenses that constitute war crimes or offenses, 
military administrative and legal delicts and disciplinary offenses (misdemeanors). 
According to Part 2 of Art. 11 of the Criminal Code of Ukraine, all acts in which 
there is no public danger belong to the insignificance of the act.  

According to this differentiation, military criminal offenses constitute the highest 
social danger. It is necessary to draw a line between these concepts, due to the fact 
that the legislator too closely drew a parallel with these unlawful acts. That is, Art. 
410 of the Criminal Code of Ukraine constitute unlawful acts in which a serviceman 
uses his official position related to functional duties, fabricates an illegal acquisition 
of ownership of a vehicle that is the property of the army. According to the articleõs 
disposition, the administrative and legal tort of Article 172-13 of the Code of Ukraine 
on Administrative Offenses refers to the participation of serviceman in tasks that 
are not related to military service when establishing cases in which a serviceman 
drives and uses a vehicle (without becoming its owner) without special permission 
for his own purposes. While disciplinary offenses are situations in which a 
serviceman uses the vehicle entrusted to him in violation of the rules of use. 

The sources of the disciplinary offense are the Disciplinary Statutes of the Armed 
Forces of Ukraine, the Statutes of the Internal Service of the Armed Forces of 
Ukraine, orders of the Ministry of Defense of Ukraine and the Ministry of Internal 
Affairs of Ukraine regarding persons serving in the National Guard of Ukraine. 
These regulatory legal acts establish and endorse the pertinent guidelines for 
applying administrative and legal penalties. However, these normative legal acts do 
not delineate specific criteria that could aid in differentiating similar content features 
when qualifying an individual under the disciplinary statute, administrative 
legislation, or the laws of Ukraine on criminal responsibility. This lack of specificity 
can lead to errors in assessing a socially unlawful act committed. Now there are no 
signs of delineation, which affects the level of latent crime in general, and also 
increases the likelihood of committing corruption offenses and in the rest 
contributes to the possibility of not serving a real sentence in the future. 

So, there is a special resonance of the case No. 495/1010/21 with number of 
court proceedings 1-kp/495/507/2021, number of criminal proceedings in the 
Unified Register of Pre-Trial Investigations 42019161020000023 dated 05.04.2021, 
and which, deliberately conscious of the socially dangerous consequences and 
desirable onset, contrary to the interests of military service, for the purpose of its 
own illegal enrichment, the credit was given to the person of military unit 
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NUMBER_3 (ADDRESS_2 ) in violation of the requirements of Art. 178 of the 
Civil Code of Ukraine (Law of Ukraine No. 435-IV, 2003), clauses 2.3.2, 2.6, 8.1, 
8.3, 8.8, 8.9, 12.1, 12.2, 12.17, òInstructions on the procedure for the manufacture, 
acquisition, storage, accounting, transportation and use of firearms, pneumatic and 
cold steel weapons, domestic-made devices for shooting cartridges equipped with 
rubber or similar non-lethal projectiles, and these cartridges, as well as ammunition 
for weapons and explosivesó, approved by the Order of the Ministry of Internal 
Affairs of Ukraine No. 622 of 21.08.1998 (Law of Ukraine No. z0637-98˙, 1998), 
Resolution of the Verkhovna Rada of Ukraine of June 17, 1992 òOn the ownership 
of certain types of propertyó (Law of Ukraine No. 2471-XII, 1992), art. 4 of the 
Law of Ukraine òOn the Legal Regime of Property in the Armed Forces of 
Ukraineó (Law of Ukraine No. 1075-XIV, 1999). 

Therefore, on May 16, 2019, in the period from 08 hours. 00 min. to 14 h. 00 
min., more exact time during the judicial investigation was not established, 
PERSON_3 during the unloading of military echelons No. 30/9062 and No. 
30/9063 at the railway station of Shabo, Bilhorod-Dnistrovskyi district, Odesa 
region, taking advantage of the lack of attention from other servicemen, acting 
intentionally, from a self-serving motive, realizing the illegality of his actions, 
realizing his criminal intention to steal explosive substances, he took from industrial 
ammunition 152 mm shot ind. VOF-58 21 units of tubular powder, which is an 
explosive dibasic nitrocellulose (smokeless) powder and put in the upper chest 
pocket of the military jacket, in order to dispose of it at its own discretion, which 
subsequently led to the withdrawal of industrial ammunition of 152 mm shot ind. 
VOF-58 is out of order, and its transfer to the third category of the qualitative state 
of the property, that is, it is not subject to use. 

By the above actions, the accused PERSON_3 caused material damage to the 
state in the person of military unit NUMBER_3, for a total amount of 3209.00 
(three thousand two hundred and nine seven) hryvnias 00 kopecks, the PERSON_3 
was found guilty of committing a criminal offense under Art. 410 of Part 3 of the 
Criminal Code of Ukraine and on the basis of the sanction of this article, the court 
so notes, however, the sanction of the article contains a punishment of 5 to 12 years 
of imprisonment, but the court decides to apply Art. 69 of the Criminal Code of 
Ukraine, assigning him a punishment in the form of an official restriction for 
servicemen for a period of 1 year 6 months with a deduction of 15 percent of the 
amount of monetary support to the state income. In addition, the punitive purpose 
is still indicated in accordance with Part 2 of Art. 58 of the Criminal Code of 
Ukraine. that during the serving of this sentence, a convict cannot be promoted, in 
military rank, and the term of punishment is not counted against him in the term of 
service of years for the assignment of another military rank (The Single State 
Register of Court Decisions, 2021). 
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Motivating its decision, the Court referred to Part 1 of Art. 6 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms of 04.11.1950, 
ratified by the Law of Ukraine of 17.07.1997 No.475/97-ˏ˝ - everyone has the right 
to a fair and public hearing of his case within a reasonable time by an independent 
and impartial court established by law, which will resolve a dispute regarding his 
rights and obligations of a civil nature or establish the validity of any criminal charge 
against him (Verkhovna Rada of Ukraine, 1997). 

The specified situation led us to choose the specified topic, and in the results, 
inconsistencies will be analyzed and different approaches to improving the situation 
will be proposed. We can not treat the preservation of property in this way, 
especially when Ukraine has been in a state of war since 2014, it is during this period 
that any act committed in relation to military property should be qualified as a 
criminal offense and entail real punishments and dismissals, and not leaving it in 
office in part. As a result of the research, we analyzed all the fictions used by the 
legislative, judicial, and even sometimes executive authorities to create conditions 
for the exclusion of responsibility for the theft of military property. 

 
3.4. Legal Dynamics in Times of War: A Comprehensive Analysis of Combat 

Immunity, Martial Law, and Military Property Offenses in Ukraine 

The types of offenses directly related to military responsibility are indicated as 
following: 

1. Actions that are not provided for in either criminal or administrative 
legislation should entail disciplinary responsibility; 

2. Actions in accordance with Part 2 of Art. 11 of the Criminal Code of 
Ukraine do not constitute a public danger and could not cause significant 
harm, such actions according to the rules of qualification are considered 
administrative and legal torts; 

3. Actions for which criminal responsibility is incurred in accordance with 
Art.410 of the Criminal Code of Ukraine. 

All this classification seems to be successful, but there is no clear delineation of 
signs in the laws and by-laws, except for Art. 45 of the Disciplinary Statute, which 
states that in the absence of signs of actions provided for in the Code of 
Administrative Offenses or the Criminal Code, disciplinary responsibility is applied 
(Law of Ukraine No. 2341-III, 2001). According to the same principle, Part 4 of 
Art. 15 of the Code of Administrative Offenses of Ukraine, according to which 
administrative responsibility may occur only if the specified unlawful act is not 
provided for by criminal legislation (Judicial Power of Ukraine, 2021). 

When decriminalizing an article of criminal law, sometimes losing its criminal 
wrongfulness acquires the status of an administrative tort or disciplinary offense, as 
happened with the elimination of harmful consequences or the situation, conditions 
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or nature of the offense committed. The argumentation of this is the indication of 
the act as insignificant or circumstances that exclude the wrongfulness of the act, 
such as a new article that appeared during the martial law of Art. 43-1 of the 
Criminal Code of Ukraine òPerformance of the duty to protect the Motherland, 
independence and territorial integrity of Ukraineó. It is the signs provided for in 
these laws that become grounds for bringing to justice persons who commit criminal 
offenses against military property. I would like to note that according to the 
Constitution of Ukraine, namely paragraph 22 of Art. 92 mandatory is the 
separation of signs when bringing disciplinary, administrative or criminal 
responsibility (Law of Ukraine No. 254k/96-VR, 2020). After all, in addition to 
delimiting disciplinary, administrative and criminal responsibility, there is also the 
institution of exemption from criminal responsibility on the basis of circumstances 
that exclude the wrongfulness of the act. 

Legislative adjustments have been made since full-scale aggression began. Thus, 
on March 15, 2022, a law on military immunity was adopted, namely, in accordance 
with the Law of Ukraine òOn Amendments to the Criminal Code of Ukraine and 
Other Legislative Acts of Ukraine to Determine the Circumstances that Exclude 
the Criminal Illegality of the Act and Ensure Combat Immunity in the Event of 
Martial Law No. 2124-IX, 2022)ó, which indicates the introduction of amendments 
to the Law of Ukraine òOn Defense of Ukraineó to Art. 1 after the second 
paragraph, and adding a new paragraph as follows: òcombat immunity is the release 
of the military command, servicemen, volunteers of the Territorial Defense Forces 
of the Armed Forces of Ukraine and law enforcement officers involved in the 
defense of Ukraine, persons defined by the Law of Ukraine òOn Ensuring the 
Participation of Civilians in the Defense of Ukraineó, is exempted from criminal 
responsibility, in case of loss of personnel, military equipment and other military 
equipment as a result of the use of armed or other force during the repulsion of 
armed aggression against Ukraine or the elimination (neutralization) of an armed 
conflict, as well as the performance of another task regarding the defense of Ukraine 
with the use of other types of weapons (weapons), etc. (except in cases of violation 
of the laws and customs of war, the consent of which is mandatory provided by the 
Verkhovna Rada of Ukraine (Law No of Ukraine). 1932-XII, 1992)ó. 

This law directly states that one is exempted from criminal responsibility for the 
loss of military equipment or other military property, but realizing that Art. 410 of 
the Criminal Code of Ukraine, which is corrupt, can be masked and distorted under 
the guise of loss, misappropriation, theft of military property. However, directly in 
the amendments under this law in part 1 of p. 43-1 of the Criminal Code it is stated 
that òan act committed under martial law or during armed conflicts and aimed at 
repelling and deterring the armed aggression of the Russian Federation or the 
aggression of another country is not recognized as a criminal offense if it caused 
harm to the life or health of the person committing such aggression, or caused harm 
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to lawful interests, in the absence of signs of torture or the use of means of warfare 
prohibited by international law, other violations of the laws of Ukraine (Law of 
Ukraine No. 2341-III, 2001)ó. 

Therefore, there is a discrepancy between these acts, when the Law of Ukraine 
òOn Defense of Ukraineó states that they are not yet subject to criminal 
responsibility for the loss of military property, and the Criminal Code forgot to 
indicate this circumstance, noting only harm to life and health. However, we know 
that the only source of criminal responsibility is the Criminal Code, which is based 
on the Constitution of Ukraine and ratified norms of international treaties, but other 
laws and regulations are not a source of criminal responsibility. Therefore, this can 
lead to mistakes in qualifications, so we need to formulate laws, especially the latest 
ones, so that they do not contradict each other and do not lead to double 
interpretation. 

Thus, on January 27, 2023, at a round table dedicated to òCriminal-legal and 
procedural responses to the challenges of martial law in Ukraineó, which was held 
by the Faculty of Legal Sciences of the National University òKyiv-Mohyla 
Academyó, it was noted that in the example of overpricing food for military 
personnel, military officials can refer to the fact that they have combat immunity in 
accordance with Art.1 The Law of Ukraine òOn Defense of Ukraineó, which in the 
conditions of war did not estimate the cost of products, but set the main task to feed 
the personnel. And here the cost did not matter and this is combat immunity? And 
these actions are circumstances that exclude the wrongfulness of the act? There is 
no answer, Judicial practice does not yet exist.  

Let us consider a new draft of the Criminal Code. So in Art. 2.9.11, which is 
called òcombat immunityó according to Part 1, everything that is not specified in 
Part 2 is legitimate, namely: committing a deliberate crime against humanity, 
genocide or war crime by a serviceman. Therefore, in our opinion, the new draft 
code provides even more rights to commit mercenary criminal offenses against 
military property with the subsequent opportunity to avoid criminal responsibility 
on the basis of circumstances that exclude unlawfulness. 

Let us outline the basic concepts that are necessary for the correct qualification 
of Art. 410 of the Criminal Code of Ukraine. In section XIX, the indication of 
martial law is contained in Art. 242 Part 4 of the Criminal Code, Art. 402 Part 3 of 
the Criminal Code, Art. 403 Part 2 of the Criminal Code, Art. 404 Part 3 of the 
Criminal Code, Art. 405 Part 3 of the Criminal Code, Art. 4 407 of the Criminal 
Code, Art. 408 Part 3 of the Criminal Code, Art. 409 Part 3 of the Criminal Code, 
Art. 410 Part 3 of the Criminal Code, Art. 411 Part 3 of the Criminal Code, Art. 
413 Part 3 of the Criminal Code, Art. 418 Part 2 of the Criminal Code, Art. 420 
Part 2 of the Criminal Code, Art. 421 Part 2 of the Criminal Code, Art. 423 Part 2 
of the Criminal Code, Art. 425 Part 4 of the Criminal Code, Art. 426 Part 2 of the 
Criminal Code, Art. 428 of Part 2 of the Criminal Code and defines a special legal 
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regime that can be introduced in Ukraine (Law of Ukraine No. 2341-III, 2001). 
According to the above-mentioned, Ukraine is in a state of war with another 
country. The day of the beginning is the day and time on which the state of war or 
attack (aggression) on Ukraine is declared, the end is the day and time on which the 
announcement of the cessation of hostilities takes place. 

 
3.5. Examining the Requirements for Military Property Crimes in Ukraine 

Martial law is provided by the relevant state authorities for granting persons 
belonging to the military command and to local self-government bodies certain 
powers that are necessary when averting threats and help national security, 
moreover, for a certain time, which are a threat to the constitutional rights and 
freedoms of man and citizen. The National Security and Defense Council by decree 
of the President of Ukraine introduces martial law in the territory, which is approved 
by the Verkhovna Rada of Ukraine, but here the Council is given two days to 
approve the decree to the President. As for the qualifying feature such as 
òcommitting under martial lawó without declaring such on the territory of Ukraine 
is impossible. From 2014 to 2018, there was a òspecial periodó on the territory of 
Ukraine. By òtime of waró is meant òtime of martial lawó. Wartime until February 
24, 2022, existed in Ukraine only briefly, during November and December 2018.  

However, there is no legislative definition of òmobilization timeó and 
òmobilization periodó, although these terms themselves are often found in the Law 
of Ukraine òOn Mobilization Preparation and Mobilizationó. So the special period 
is directly related to mobilization in accordance with the law òspecial periodó begins 
from the moment of announcement of the decision on mobilization and until the 
end of the mobilization time ð the Decree of the President of Ukraine òOn 
Mobilizationó No.758/2022 dated November 7, 2022, which is indicated in 
accordance with Art. From the Decree of the President of Ukraine dated February 
24, 2022 No. 65/2022 òOn General Mobilizationó, approved by the Law of Ukraine 
dated March 2022 No. 2105-IX (as amended by the Decree of May 17, 2022 No. 
342/2022, approved by the Law of Ukraine dated May 22, 2022 No. 2264-IX, and 
Decree of August 12, 2022 No. 574/2022, approved by the Law of Ukraine dated 
August 15, 2022 No. 2501-IX), extend the period of general mobilization by 90 
days from November 21, 2022.  

Mathematical calculations show that 90 days, starting from November 9, 2022, 
are completed on March 16, 2023, but it will be extended until the end of martial 
law. At the same time, according to the law, the end of martial law will take place at 
the time and day to be determined by the Decree of the President of Ukraine, there 
is another way in which the President of Ukraine may decide on early cancellation 
in accordance with Art. 7 of the Law òOn the Legal Regime of Martial Lawó or 
martial law will not be extended for another term in accordance with the established 
procedure (Law of Ukraine No. 3543-XII, 1993).  
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According to the law on criminal responsibility, a qualifying sign in the 
commission of a criminal offense, so in Art. 410 of the Criminal Code of Ukraine 
provides, not in the area where martial law is introduced, but òin conditions of 
martial lawó. From this feature, it follows that the location of the criminal offense 
does not affect the qualification. Thus, when committing these actions provided for 
in Art. 410 of the Criminal Code of Ukraine will not affect the qualification of the 
place of commission: whether it is committed in Lviv or in Kherson. In accordance 
with the above and in accordance with Part 2 of Art. 410 of the Criminal Code of 
Ukraine, all subjects of military criminal offenses specified in the disposition of the 
article, regardless of their location, are in martial law. After the expiration of the 
specified period of martial law or its early cancellation, the specified qualifying 
feature cannot be excluded from the composition of a criminal offense committed 
under martial law. Without the end of martial law, all criminal offenses must be 
qualified under Part 4 of Art. 410 of the Criminal Code as committed under martial 
law.  

Thus, in Zhytomyr, PERSON_1 was released from prosecution on the basis of 
òcommitting a criminal offense in a special periodó, substantiating his position. The 
act committed by PERSON_1 is qualified by the prosecutor under Part 4 of Art. 
410 of the Criminal Code as the seizure by a military official of military property by 
abuse of official position, which caused significant damage committed in the 
conditions of a special period. In confirmation of the existence at the time of the 
commission of PERSON_1 of the specified act of a special period, the indictment 
states that in connection with the approval by the Verkhovna Rada of Ukraine of 
the decrees of the President of Ukraine òOn partial mobilizationó dated March 17, 
2014 No.303/2014, dated May 6, 2014 No.454/2014, dated July 21, 2014 
No.607/2014 and dated January 14, 2015 No.15/2015 in Ukraine began the 
process of mobilization and declared a special period (Decree of the President of 
Ukraine No. 303/2014, 2014).  

According to Part 5 of Art. 4 of the Law òOn Mobilization Training and 
Mobilizationó states that the types, volumes, procedures and terms of mobilization 
are appointed by the President of Ukraine in decisions on mobilization (Law of 
Ukraine No. 1932-XII, 1992). Mobilization was carried out in several stages. Thus, 
according to the Decree of the President of Ukraine òOn Partial Mobilizationó 
dated 14.01.2015 No.15/2015 from January 20, 2015 to August 17, 2015 was for 
210 days in stages. As stated by the decree of the President of Ukraine on 
mobilization as a comprehensive measure, the state proclaims for a certain period. 

Signs of òcommitting a criminal offense under martial lawó and òcommitting a 
criminal offense in a combat situationó do not apply when qualifying criminal 
offenses committed by servicemen of Ukrainian peacekeeping contingents during 
their service in these contingents, because of the following: 
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1. The Verkhovna Rada does not declare a state of war on any of the 
countries in whose territory this contingent is located;  

2. Internal conflicts in other countries are not aggression against countries 
with which Ukraine signed agreements on joint defense against aggression;  

3. These contingents do not have the functions of conducting military 
operations and are not intended to neutralize military adversaries and 
perform other tactical tasks, and in general Ukraine does not have such an 
adversary and in fact does not conduct such actions in other countries. 

Let us consider the next appraisal concept as a significant damage, which is 
indicated in Part 2 of Art. 410 of the Criminal Code of Ukraine as a qualifying sign. 
Thus, part 2 Article 410 of the Criminal Code of Ukraine is formulated as a formal 
and material composition of a criminal offense. Letõs try to explain the position. 
The composition is allegedly formal, which is why we make an exception for 
ôallegedlyõ, and Part 1 of Article 410 of the Criminal Code, are where we will 
concentrate on aggravating circumstances. According to the disposition of the 
article, we alternatively offer several circumstances that increase the punishment: 1. 
perpetrated by a military official abusing their position; 2. repeated; 3. a prior 
conspiracy of a group of people; and 4. resulting in great harm. 

Let us consider each feature separately, so the first problems arise the specified 
amount of significant damage for Part 2 of Art. 410 of the Criminal Code of 
Ukraine. In our opinion, this problem is the most significant, because according to 
note 2 to Art. 425 of the Criminal Code of Ukraine òin 425 and 426 of this Code, 
substantial damage, if it consists in causing material damage, is considered damage 
that is 250 or more times higher than the tax-free minimum income, and serious 
consequences are damage that is 500 or more times higher than the tax-free 
minimum income (Law of Ukraine No. 2341-III, 2001)ó. 

As we know, the law of Ukraine by analogy does not apply in accordance with 
Part 4 of Art. 3 of the Criminal Code of Ukraine, so how to act to the bodies of pre-
trial investigation in such a case remains undefined. If it is necessary to be guided 
by the general norm, it is meant by a note to Art. 185 of the Criminal Code of 
Ukraine, in relation to the definition of losses, the legislator uses a different 
terminology, namely: significant damage, in large amounts and especially large 
amounts, which in such a case complicates the management of this note, as such, 
which can determine significant harm for Part 2 of Art. 410 of the Criminal Code 
of Ukraine. Thus, it remains unknown what kind of harm the legislator understands 
as essential in relation to Part 2 of Art. 410 of the Criminal Code of Ukraine. Art. 
401 of the Criminal Code of Ukraine, which is the only definitive norm in the 
special part of the Criminal Code, but it does not determine significant harm as well. 

M. I. Khavroniuk determines the composition of criminal offenses that are 
appraisal under the concept of significant damage and its definition depends on the 
special quality of military property, its value or size of the stolen item, its significance 
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for the combat readiness and combat capability of military units, etc. (Dudorov et 
al., 2019). Researcher V.P. Bodaevsky in his study already proposed the 
introduction of Notes to Art. 410 of the Criminal Code of Ukraine in the following 
wording: òsignificant harm is 100 or more times greater than the tax-free minimum 
incomeó (Bodayevskyi, 2010). The authors M.I. Melnyk and M.I. Khavraniuk have 
the following opinion: òto understand the following consequences when stealing, 
appropriating, extorting military property or seizing it by fraud, as causing significant 
material damage, rendering military equipment unusable, the inability to perform 
combat tasks by parts (units), the need to attract significant forces and means to 
search for military property that was illegally stolen from a serviceman, etc. At the 
same time, material losses should be recognized as significant if their amount is 
several dozen times higher than the tax-free minimum income at the time of the 
criminal offense (Havronyuk et al., 2003)ó. 

In other articles of the Criminal Code, material damage is considered to be 
significant damage: 250 times or more than the tax-free minimum income (note to 
Art. 248); 100 or more times higher than tax-free minimum income (note to Art. 
182 and paragraph 3 of the note to Art. 364, which applies to articles 364, 364-1, 
365, 365-2, 367). Moreover, Article 248 Part 1, Art. 1, Part 1 of Art. 365, Part 1 of 
Art. 367 Part 1, which mentions substantial damage, refers to minor criminal 
offenses, and Art. 182 Part 2, Art. 364 Part 1, Art. 365 part 1, ð on criminal offenses 
of medium gravity. In contrast, Part 2 of Art. 410 provides for a serious criminal 
offense. Therefore, it is logical that the amount of significant harm in this norm 
should be higher than 250 tax-free minimum income. 

Therefore, having analyzed, it should be noted that with regard to the unlawful 
seizure of military property by servicemen outside the zone of criminal and legal 
qualification, the sign òwith causing significant harmó remains, since these 
abductions harm the state, and not an individual. And since the legislative 
interpretation in relation to Art. 410 Part 2 of the Criminal Code does not exist in 
relation to this concept, we believe that this is a gap for the legislation, which can 
lead to incorrect qualification and avoidance of responsibility for a criminal offense. 

However, we perceive significant issues with the specific provision of Art. 410 of 
the Criminal Code of Ukraine because it ignores the person's prior actions, 
including the theft of other things. According to note 1 of Art. 185 of the Criminal 
Code, cases when a person has previously committed any of the criminal offenses 
provided for in Articles 185, 186 and 189-191 or Articles 187, 262 of this Code are 
also recognized as repeated. But the legislator does not take into account that a 
person may previously commit other abductions, such as 308, 312, 263 and 432. 
But this issue is not about our research. We only analyze Art. 410 of the Criminal 
Code of Ukraine and we believe that it is necessary to consider all previous illegal 
activities that were associated with the unlawful seizure of property, regardless of the 
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type of eyelashes, therefore we propose to introduce an addendum to the note to 
Art. 410 of the Criminal Code of Ukraine. 

4. DISCUSSION 

4.1. International Perspectives on Military Property Theft: Comparative Analysis 
and Implications for Ukrainian Legislation 

The special danger of military property theft is recognized by a number of 
progressive countries, which establish increased responsibility for their commission. 
Thus, the Criminal Code of France in Art. 411-9 provides for a penalty of fifteen 
years of criminal imprisonment and a fine of 1,500,000 francs for òdestroying, 
damaging or stealing any document, equipment, structure, equipment, installation, 
apparatus, technical deviceéif these actions are capable of harming the fundamental 
interests of the nationó. According to Art. 410-1 of the French Criminal Code òthe 
main interests of the nation areé its independence, the inviolability of its territory, 
its security, the republican form of organization of its institutions, the means of its 
defense and diplomacy, the protection of its population in France and abroad, the 
preservation of its natural and environment, the main elements of its scientific and 
economic potential, as well as its cultural heritageó. 

In addition, if such an act is carried out by a serviceman who is in the service of 
France, then such an act (Art. 411-1) forms a betrayal. French criminal law also 
provides for separate responsibility (Art. 413-2) for an act committed with the 
purpose of causing damage to national defense, which turned out to impede the 
normal functioning of military equipment in the form of five years in prison with a 
fine of 500,000 francs. As additional penalties for the commission of such acts, the 
prohibition of the use of political, civil and family rights is also imposed; the 
prohibition of holding a public office or performing professional or public activities, 
during or in connection with the commission of which the criminal act was 
committed, confiscation of things (Office of Justice Programs, 1960). 

Law on Criminal Law of Israel (Art. 108) is punishable by: imprisonment for a 
term of 7 years òone who maliciously harmed property used by the armed forces, 
as well as maliciously endangered the supply of the armed forcesó; imprisonment 
for a term of 10 years òone who committed such a crime and this crime could harm 
the security of the stateó (Law of Israel No. 5737-1977, 1978). Note that this crime 
is listed in the chapter òDamage to the armed forces of Israeló, and its qualified 
form is formulated in such a way that the occurrence of socially dangerous 
consequences as òdamaging the security of the stateó is unnecessary, that is, 
increased responsibility occurs even in the event of a threat of such consequences. 

The Criminal Code of the Peopleõs Republic of China (PRC) provides that 
òviolation of official duty to servicemen, causing harm to state military interests is a 
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crime of servicemen against official duty.ó Article 438 of the Criminal Code of the 
PRC establishes responsibility for òtheft, theft of weapons and armaments or 
material valuables for military purposesó (National Peopleõs Congress, 1979), that 
is, theft of òmaterial valuables for military purposesó, according to the legislator, has 
the same degree of public danger as theft of weapons. As for the appropriation of 
trusted military property, the chapter òCrimes of servicemen against military debtó 
of the Criminal Code of the PRC does not contain such a crime, apparently, 
because the appropriation of any state property is recognized, according to the 
Criminal Code of the PRC, as a corrupt manifestation. Thus, Art. 382 of the 
Criminal Code of the PRC contains the following definition: òThe appropriation, 
theft, fraudulent acquisition or other illegal appropriation of state property by 
persons entrusted with the management and economic disposal of state property by 
state bodies, using their official advantages, is regarded as corruptionó. 
Responsibility for the commission of such an action is established depending on the 
amount of the appropriated property. 

The most severe punishment in the form of imprisonment for more than 10 
years or indefinite imprisonment with confiscation of property or the death penalty 
with confiscation of property is provided for the appropriation of state property in 
the form of more than 100,000 yuan (about 514,167.40 UAH). The foregoing 
seems to convince that the appropriation of military property entrusted to a 
serviceman causes damage not so much to property relations as to the security and 
defense capability of Ukraine, especially in the conditions of martial law, that the 
legislator must take into account this circumstance and provide for responsibility for 
the assignment of military property entrusted to a serviceman in section XIX of the 
Criminal Code of Ukraine devoted to criminal offenses against military service. 

Thus, we see that different countries have their methods and measures of 
punishment, according to the Criminal Code. However, our legislation needs in-
depth analysis, correction and some changes to improve its functioning. 

 

4.2. Analyzing the Qualification Stages of Appropriation of Military Property: 
Distinguishing Features and Legal Implications 

Let us move on to the next goal of the study, namely the parallel consideration 
of adjacent competing components of a criminal offense, and the identification of 
general and specific features peculiar to them on the basis of the analysis of the 
appropriations considered. We propose to divide the process of qualifying the 
appropriation of military property by servicemen using their official position into 
several stages, which will allow us to distinguish the appropriations in question from 
each other and distinguish them from adjacent elements of criminal offenses 

First, it is necessary to determine whether the act belongs to the misappropriation 
of military property subject to criminal legal qualification of signs of abduction, 
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military property and the subject of a criminal offense. Second, to determine the 
specific form of theft, it is necessary to identify the features of the objective side of 
the analyzed criminal offense. Third, it is necessary to establish the presence of a 
personõs use of his official position and other qualifying signs of illegal appropriation 
specified by the legislator. The very process of establishing the signs of theft, military 
property and the subject of a criminal offense, taking into account our consideration 
of these concepts of the above studies, should not cause great difficulties. 

The composition of the criminal offense is provided for in Art. 410 of the 
Criminal Code of Ukraine is rather complicated, because in terms of its content, 
this criminal offense only in part 1 has not one type of objective side (a socially 
dangerous act), but kidnapping, which also includes theft in its meaning (the signs 
of which are contained in Art. 185 of the Criminal Code), robbery (186 of the 
Criminal Code), fraud (190 of the Criminal Code) and, according to Part 2, a 
military official using his official position, namely embezzlement (191-192 of the 
Criminal Code). 

Let us start with the least dangerous criminal offense, namely theft ð secret theft, 
in our case, military property. This method of committing a criminal offense is 
committed by the largest number of criminal offenses in Ukraine. In our opinion, 
the commission of Art. 410 of the Criminal Code of Ukraine in most cases is 
committed secretly, but the latency of these criminal offenses is the highest. 
Currently, there are more ways to commit theft, as the state faces other goals, such 
as victory, so the surveillance of military property becomes a secondary goal, which 
can be used by persons with low public responsibility.  

At the same time, in the Resolution of the Plenum of the Supreme Court of 
24.04.2002 No. 4 òOn judicial practice in cases of crimes in the field of circulation 
of narcotic drugs, psychotropic substances, their analogues or precursors (Law of 
Ukraine No. v0004700-02, 2002)ó, and as we know, the same design is used in Art. 
308 of the Criminal Code and Art. 262 of the Criminal Code, with regard to certain 
items, the Plenum notes that the place of commission of a criminal offense does 
not affect the qualification. So it turns out that when stealing military property, it 
does not matter whether it was located on the territory of a military unit or other 
protected object, the subject of the offense itself matters. Accordingly, military 
property can be anywhere, in places of military conflict or completely open to the 
possession of any person. But we have to remember the difference between 410 of 
the Criminal Code of 432 of the Criminal Code òMaraudingó, where the place of 
committing a criminal offense is a mandatory sign for the qualification of the 
òbattlefieldó and indirectly the time of committing òduring the battleó or òafter the 
battleó. 

 

4.3. Distinguishing Forms of Theft of Military Property: Legal Implications and 
Qualification Challenges 
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In addition, property can be anything, not just military. Accordingly, òpropertyó 
and òmilitary propertyó are related as a whole and its part. From this it follows that 
the subject at Art. 432 of the Criminal Code òLootingó is wider than when 
committing Art. 410 of the Criminal Code of Ukraine. In addition, abduction is 
understood as both secret and open illegal seizure of military property, according 
to this interpretation of the Armed Forces of Ukraine, it turns out that the abduction 
absorbs Part 2 of Art. 186 of the Criminal Code, which means the use of violence 
that was not dangerous to life and health. However, there is some difference from 
criminal offenses against property Art. 410 of the Criminal Code, namely the 
composition of the criminal offense exists even when the illegal appropriation 
occurs in a person who also owns it illegally, for example, a person has appropriated 
military property illegally, and another serviceman has secretly stolen it (Law of 
Ukraine No. 2341-III, 2001). 

We note another position of the Supreme Court regarding the qualification of 
theft, in cases where deception or abuse of trust is only a way to access property, 
while the receipt of property occurs in a secret way, respectively, the specified act is 
qualified as theft. According to the decision of the Cassation Criminal Court of April 
2, 2019, deception is the notification of false information to the victim or the 
concealment of certain circumstances or the abuse of trust in deception. But we 
must remember that in case of fraud, it is the voluntary transfer of the right to 
property or the property itself to the victim that is a mandatory feature. In cases 
where deception or abuse of trust was only a way to gain access to property, namely, 
property was seized in a secret way, in this case, the composition of the criminal 
offense under Art. 190 of the Criminal Code of Ukraine òFraudó is absent, and 
these socially dangerous actions should be qualified as part of the criminal offense 
òTheftó - 185 of the Criminal Code of Ukraine (Supreme Court, 2019). It follows 
from this resolution that all these rules also apply to military property, although the 
application of the law of Ukraine on criminal responsibility by analogy is prohibited, 
according to Part 4 of Art. 3 of the Criminal Code of Ukraine, however, such rules 
do not exist for Resolutions of the Plenum of the Supreme Court, from which we 
can conclude that they apply to other items that go beyond the specified resolution.  

It follows from this resolution that if access to property by a serviceman was 
obtained by deception, but the seizure was secret, then this is considered theft. Letõs 
consider in more detail deception as a way of committing theft of military property 
in case of fraud. Here it is necessary to emphasize that the subject of the theft will 
be not only military property, but also the right to property. As in the case of illegal 
seizure of military property by extortion. At the same time, extortion is a truncated 
part of a criminal offense, unlike all the others listed in Part 1 of Art. 410 of the 
Criminal Code of Ukraine, which is also quite difficult to understand in qualifying, 
when one composition is truncated-formal-material. 
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In addition, the legislator in Part 4 of Art. 410 of the Criminal Code of Ukraine 
put robbery without qualifying signs and extortion with qualifying signs such as Part 
4 of Art. 410 of the Criminal Code provides for committing an objective party 
through robbery (187 of the Criminal Code) and extortion combined with violence 
that is dangerous to the life and health of the victim. Therefore, the ways of 
committing and the signs that aggravate the punishment were considered in the 
previous subsections, so this subsection will be aimed exclusively at delimiting Art. 
410 of the Criminal Code of Ukraine from all listed. 

According to the decisions of the Supreme Court, the perpetrator of the robbery 
(Art. 187 of the Criminal Code), and accordingly the perpetrator of the robbery 
committed against military property by a serviceman of Part 4 of Art. 187 of the 
Criminal Code of Ukraine, is the one who, with the help of an attack, illegally seizes 
someone elseõs property, but also the person who deprives the victim of the 
opportunity to resist or leave the place of committing a criminal offense. In 
accordance with the above-mentioned co-execution is defined as such a person 
acting together with other accomplices directly, only partially, committed a criminal 
offense under Part 4 of Art. 187 of the Criminal Code. According to the legislation, 
the active actions of the co-executor of the robbery must be qualified under the 
Article of the Special Part of the Criminal Code, in addition, additional 
qualifications must not be made in accordance with Part 1 of Art. 29 or Part 2 of 
Art. 27 of the Criminal Code. 

However, this decision of the Supreme Court raises questions about the 
committed serviceman in complicity with a civilian, in which case the offense will 
be qualified for a serviceman of Part 4 of Art. 410 of the Criminal Code of Ukraine, 
and for Part 2 of Art. 187 of the Criminal Code of Ukraine. When familiarizing 
themselves with such a case, it is clear that they are accomplices, without referring 
to the general rule of Part 1 of Art. 115 of the Criminal Code of Ukraine to Part 2 
of Article 27 of the Criminal Code of Ukraine, which, in our opinion, is not a very 
valid rule, therefore, he believes that it needs to be changed. 

Next, we will consider the most pressing issues of qualifying the theft of military 
property by servicemen using their official position for its competition with related 
elements of crimes. Analysis of the criminal cases we have studied shows that the 
greatest number of errors in the qualification of unlawful encroachments occurs 
during the competition of abduction warehouses and abuse or excess of official 
authority, since these criminal offenses, unfortunately, have become widespread in 
the army environment. To distinguish between such actions with the theft of military 
property by servicemen using their official position, it is important to understand 
that, bearing in mind the signs of theft of someone elseõs property, it is possible to 
determine a number of situations by the method of exclusion, when, despite the 
presence of certain signs of abduction, acting with the use of official position, it will 
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be possible to state only the composition of the abuse of official position of Art. 364 
of the Criminal Code of Ukraine. 

Let us focus on the most specific and characteristic features of theft of military 
property using official position. First, damage to the owner (state) of military 
property is caused as a result of its illegal seizure and (or) appeal in favor of the 
guilty and other persons. Abuse of office is characterized by the use of property for 
its intended purpose (the use of military vehicles for personal purposes, the transfer 
of military equipment to private individuals for the performance of any work not 
necessitated by the need for military service, unlawful leasing of office premises, 
etc.); Second, for the qualification of the action as theft, it is important that military 
property is disposed of from the possession of the state free of charge, while 
retaliatory seizure is more characteristic of official abuse (such as the misuse of funds 
for other military special purposes, the expenditure of funds from unpredictable for 
the purpose items of financing, etc.). It should be borne in mind that it is impossible 
to identify the transfer of military property with compensation for damage, which 
may be voluntary in nature, but should be after the disclosure of a criminal offense 
by the investigating authorities. 

Third, as explicitly stated by the legislator, a self-serving purpose is mandatory 
for kidnapping. The action of a person who illegally alienates military property, and 
spends the received funds on the needs of a military unit, cannot be qualified as 
kidnapping. Fourthly, military property stolen with the use of official position may 
be transferred to theft as a result of committing legally significant actions that give 
the serviceman certain rights to material values or monetary payments, as well as a 
result of the transfer of property by the military unit to private enterprises of the 
military industry, which brings income. 

Such methods of abduction in a generalized form were indicated earlier in the 
governing decisions of the Plenums of the Supreme Court of the Ukrainian Soviet 
Socialist Republic (USSR). As explained in paragraph 4 of the Resolution of the 
Plenum of the Supreme Court of the USSR of July 11, 1972, the intentional 
unlawful receipt by an official of state or public funds as a bonus, a salary 
supplement, as well as pensions, benefits and other payments by committing abuse 
of office for this purpose should be qualified as theft. It is also necessary to qualify 
knowingly unlawful appointment or payment by an official for selfish purposes of 
state or public funds as payments to persons who are not entitled to receive them 
(Law of Ukraine No. v0003700-93, 1993). Theft should also be qualified as the 
conversion of public funds into their property at the expense of conscious fictitious 
labor agreements or other contracts under the guise of wages for work or services 
that were not actually performed or were not performed in full, committed in 
collusion between a military official (for example, the commander of the unit) and 
other persons who entered into this agreement. 
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4.4. Challenges in Qualifying Unlawful Benefits: Analyzing the Interface between 
Military Property Theft and Extortion by Officials 

In addition, there are difficulties in qualifying and delimiting Part 1 of Art. 410 
of the Criminal Code of Ukraine and Part 3 of Art. 368 of the Criminal Code of 
Ukraine, which, according to the interpretation of the Supreme Court, are 
committed by demanding from the convicted person an action, which is an official 
who holds the position of an operative and uses his official position and power, 
initiated criminal proceedings against the person in order to create unfavorable 
conditions for this person, under which there is an agreement to systematically pay 
illegal benefits as a monthly salary for the possibility of engaging in economic activity 
in the processing of amber for the possibility of non-interference of law enforcement 
agencies in these matters, which is recognized as demanding illegal benefits. 

It should be noted that the convict himself appointed a meeting, and then 
discussed the topics of systematic provision of unlawful benefits, while he himself 
determined the procedure and forms of payment, the amount of unlawful benefits, 
should be qualified under Part 3 of Art. 368 of the Criminal Code. However, if an 
official demand to provide an unlawful benefit in another currency, then it is 
necessary to establish the type of this currency based on the totality of the evidence 
in the case (Law of Ukraine No. 2341-III, 2001). Therefore, in our example 
regarding military property, it should be noted that in actions, when, for example, a 
military officer creates unfavorable conditions for a serviceman in order to obtain 
from him the theft of certain military property or creates falsification of 
documentation regarding the presence of military property, they must qualify under 
Part 3 of Art. 368 of the Criminal Code of Ukraine. 

According to the resolution of the Cassation Criminal Court of September 21, 
2022, Kyiv, case No. 360/421/19 Proceedings No. 51-5243 km 19 The Supreme 
Court, by a panel of judges of the Third Court Chamber of the Cassation Criminal 
Court, indicated that the qualifications of the acts on the grounds of obtaining an 
unlawful benefit (the main composition of the criminal offense, which is provided 
for in Art. 368 of the Criminal Code of Ukraine), it is necessary to establish a special 
subject of a criminal offense ð an official, the definition of which is given in the note 
to Art. 364 of the Criminal Code of Ukraine, the subject of a criminal offense of 
any material benefits, the method of obtaining an unlawful benefit, which includes 
a large number of ways, a causal link regarding illegal remuneration and the consent 
of an official to use his official powers or position (Supreme Court, 2022). In our 
case, the establishment of a military official in extortion. 

 
4.5. Navigating Legal Complexities: Qualification and Delineation of Criminal 

Offenses in Military Property Theft and Improper Gain 
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The issues of qualification of abductions together with abuse of office were 
investigated by us in the first section of this study, in connection with which we will 
proceed to consider the competition of criminal-legal structures of abductions and 
improper profit. We have substantiated and highlighted two problem areas in the 
qualification and delineation of these warehouses: the distinction between 
abductions from obtaining illegal benefits due to someone elseõs property and cases 
of qualification of corruption criminal offenses in conjunction with the theft of 
someone elseõs property. In the literature and jurisprudence, when distinguishing 
between theft and unlawful gain, it is indicated that the actions of the culprit contain 
the composition of theft, and not the receipt of unlawful gain, when the property is 
purchased as a result of unlawful seizure from someone elseõs possession by official 
abuse; the transfer of funds or property to an official by accomplices is carried out 
in the form of the distribution of stolen, and not for actions (inaction) in the service; 
the intention of the culprit is aimed at obtaining part (share) from stolen someone 
elseõs property. 

However, in practice, the question remains actually unresolved whether the 
funds received by a military official (or part of military property) were obtained 
illegally, or still its share for those actions that he committed using his official 
position and which, for example, only contributed to the theft. On this issue, it 
seems to us a clear and correct position that in order to qualify the actions of such 
a person as abduction, it is necessary that the actions that this person performs using 
his official position are also elements of the objective side of abduction, that is, the 
removal of property from lawful possession. With regard to the theft of military 
property by servicemen using their official position, the most characteristic is the 
theft of military property with its subsequent transfer to other persons for 
remuneration, which is correctly qualified as theft. 

At the same time, if a serviceman uses his official position to create conditions 
for kidnapping and receives a reward for this, but does not participate directly in it, 
then his actions should be qualified as obtaining illegal benefits and complicity in 
the theft. Similarly, the issue of issuing fictitious documents for the right to receive 
material values or benefits (military transportation documents, food coupons, 
receipts for fuel and lubricants, food and material certificates, etc.) should be 
resolved for the remuneration of military officials, while such actions committed 
against oneself or persons in whose material well-being the guilty person is interested 
should be qualified as theft by fraud using official position. 

The first, in our opinion, a good interpretation is the provision of the definition 
of the terms used in the Criminal Code, so in paragraph 65, an official (a public 
official, a military public official, a foreign public official, an official of a private law 
legal entity) is any person who: a) holds a permanent or temporary position related 
to the performance of power, organizational and administrative, administrative and 
economic, audit or registration duties, regardless of whether she was appointed or 
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elected, is in office permanently or temporarily, holds a position for a fee or free of 
charge or b) is specially authorized to perform such duties by an authorized body, 
an authorized official, or a law of Israel (No. 5737-1977, 1978), it is seen from this 
definition that a working group that a military public official is combined with other 
types of officials, as opposed to what is happening now when there are several 
articles that duplicate each other by the distinction that is an individual official. 

See also 9.5.4. Abuse of official powers, position or related opportunities, namely 
òa public official who, through the use of official powers, position or related 
opportunities, illegallyó (EUAM Ukraine, 2023), further lists the ways of 
committing. However, it does not have kidnapping, extortion and fraud as a way of 
committing. In addition, in book ten, entitled òCriminal offenses against the order 
of military serviceó, there is no article related to the theft, misappropriation, 
extortion of fraud, in relation to military property. Only criminal offenses in which 
the subject is military property, but the fault is solely negligence, which is specified 
in Section 10.3. òCriminal offenses against the procedure for the use of military 
property and the operation of means of combató (EUAM Ukraine, 2023). 

Therefore, it can be concluded that the working group united these criminal 
offenses against property, in which there will be no separate articles depending on 
the subject, but only on the method of commission. It makes no sense to consider 
in more detail due to the fact that it is not known whether this bill will be adjusted, 
whether it will be adopted and when, etc. However, we see a different approach to 
the law and, accordingly, the qualification of the perpetrator. 

CONCLUSIONS 

Thus, we can safely point out the existing problems in the legislative regulation 
of Art. 172-ĪĬ of Code of Ukraine on Administrative Offenses and Part 2 of Art. 
410 of the Criminal Code of Ukraine. It is necessary to take into account the 
following recommendations to get rid of them. First of all, develop the Instruction 
to the Disciplinary Statute of the Armed Forces of Ukraine on the criteria for 
distinguishing disciplinary, administrative and criminal offenses. It should be 
emphasized that the revealed contradictions in the legal regulation in Art. 1 of the 
Law of Ukraine òOn Defense of Ukraineó and Art. 1 p. 43-1 of the Criminal Code 
of Ukraine, regarding the definition of the list of circumstances that fall under the 
acts that are not a criminal offense, especially with regard to military property. 
Having analyzed the draft of the new criminal legislation on combat immunity which 
is not devoid of gaps, we propose to supplement Part 2 of Art. 2.9.11 òCombat 
immunityó and state in the following wording: òCombat immunity does not apply 
to the person specified in part 1 of this article, in case of intentional commission of 
a crime against humanity, genocide or war crime and self-serving corruption 
criminal offensesó. 
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It is also necessary to add a note to Art. 410 of the Criminal Code with the 
definition of a clear fixation of the amount of significant damage, to avoid subjective 
treatment of military state property by the pre-trial investigation and the court. Also, 
to supplement the aggravating circumstance in Part 3 of Art. 410 of the Criminal 
Code of Ukraine and set out in the next edition ò3. Actions provided for in parts 
one or two of this article, if they are committed by an organized group under 
conditions of a special period, except for martial law. Next, add a note to Art. 410 
of the Criminal Code, regarding the types of special repetition that apply to this 
article and set out in the following wording: òA criminal offense committed by a 
person who has previously committed any of the criminal offenses provided for by 
these articles is recognized as repeated: 185-191 of the Criminal Code, 263 of the 
Criminal Code, 289 of the Criminal Code, 308 of the Criminal Code, 312 of the 
Criminal Code, 432 of the Criminal Codeó. Depending on the degree of public 
danger, there are disciplinary, administrative and criminal responsibility, but the 
legislator does not determine the differences in qualifications, in this regard, there 
are difficulties in distinguishing when prosecuting. 

It should be noted that there is a discrepancy in the size and type of punishment, 
when the amount of punishment differs significantly between administrative and 
criminal responsibility, namely, the strictest responsibility for an administrative 
offense is 10,500 hryvnias, and a minimum of 1,190, while the minimum 
punishment for a criminal offense is 3 years of imprisonment. However, the 
legislator does not pay enough attention to the signs of a criminal offense, which 
leads to the fact that the investigator can qualify the same act as a disciplinary tort or 
an administrative and even criminal offense, but the amount of punishment differs 
significantly. 

According to the note of Art. 45 of the Criminal Code of Ukraine Art. 410 of 
the Criminal Code of Ukraine refers to corruption criminal offenses, however, 
unlike administrative legislation, where the notes to Art. 172ĪĬ it is indicated that 
subjects can be only military personnel, military commanders, military personnel 
who hold permanent or temporary positions related to the performance of 
organizational, administrative or administrative and economic duties, or perform 
such duties on special instructions of the authorized command, so according to this 
definition it becomes clear that Art. 172ĪĬ of the Code of Administrative Offenses 
is corrupt. But in the criminal legislation in Part 1 of Art. 410 of the Criminal Code 
of Ukraine, this is not seen, therefore, according to the disposition of the article, it 
can be committed by any person. Therefore, we propose to amend the note of Art. 
45 of the Criminal Code of Ukraine and restate it as follows: 

1. Note: Corruption criminal offenses in accordance with this Code are 
considered criminal offenses provided for in Articles 191, 262, 308, 312, 
313, 320, 357, Part 2, 3 of Art. 410, in case of their commission by abuse of 
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office, as well as criminal offenses provided for in Articles 210, 354, 364, 364-

1, 365-2, 368-369-2 of this Code. 

2. When amending the Criminal Code of Ukraine regarding the exclusion 
of Part 1 of Art. 410 of the Criminal Code of Ukraine, it will be possible to 
apply to this category of persons, which, according to the disposition of the 
article, can be any person exempt from criminal responsibility and 
punishment, which is now happening illegally. 

In addition, to reduce the ambiguity surrounding similar concepts, the Supreme 
Courtõs decisions regarding the distinction between disciplinary, administrative, and 
criminal responsibility when committing crimes related to the misappropriation and 
theft of military property by servicemen need to be updated. 
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