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Foreword

Plato found it necessary to restrict every exchange of goods, every selling
and buying to a public market place in his ideal state. Any market should be
strongly controlled by state authorities like nomophylakes, agoranomoi and
astynomoi with entire responsibility for fair business and fair prices. No hon-
orable citizen should be engaged in trade because it corrupts good moral ...
and so on.

Ancient societies entertained heavy prejudices against merchants although
needed instantly their services. Functioning markets, long-distance and large-
scale trade were of utmost interest for every ancient community.

The legal framework of selling and buying was mostly a product of indi-
vidual’s autonomy and state interference. The main rules of liability or risk
allocation were usually formed by every day practice as some kind of law in
action. Besides, state authorities tried to shape the outlines of the “law of sale”
interfering through statutes or jurisdiction. The access to court was granted to
foreigners mostly under the condition of a publicly controlled market.

There are several tensions in the legal framework of sale, for instance be-
tween individuals and state, vendors and buyers, citizens and foreigners ...

A Colloquium held in October 5-8, 2012 in Budapest under the title “Sale
and Community” focused on the main problems and discussed the fascinating



topic. The meeting was supported by the research project TAMOP 4.2.2/B-
10/1-2010-0012 of the University of Szeged.

Beside the contributors of this volume, distinguished scholars partici-
pated, discussed or moderated sessions: Roger Bagnall (New York), Sophie
Démare-Lafont (Paris), Michele Faraguna (Trieste), Rudolph Haensch (Mu-
nich), Denis Kehoe (New Orleans), Francois Lerouxel (Paris), Anne Regourd
(Vienna-Leeds) and Cornelia Wunsch (London).

It was the 5™ meeting of the research group “Legal Documents in Ancient
Societies”, established in 2008 for comparative studies on the field of ancient
legal history. The main aim of this research group is to enhance a fruitful
cooperation between scholars of Ancient Near East, Ancient Greece, Ancient
Egypt, the Hellenistic World and the Roman Empire. After successful confer-
ences in Rom, Washington D.C., Leuven and Trieste the honor felt to Szeged
to be able to host excellent colleagues from all over the world. For further
information see http://www .ldas-conf.com.

Many thanks are due for motivating discussions and encouraging ideas
to all participants. During the seven years of our collaboration I learned a lot
from different methods, approaches and ideas.

Eva Jakab

Szeged, July 2014



The Legal Framework of a

“Marketless” Economy 1n the
Old Babylonian Period with
regard to “Sale and Community”

GUIDO PFEIFER

1. INTRODUCTION

In his book “Debt. The first 5000 Years” David Graeber, the spiritus rector
of the occupy-movement, claims that markets in Mesopotamia were a by-
product of the complex administrative systems there, both of them based on
credit.! Of course, this is not the place to give a review of Graeber’s analysis
of the history of debt, but at least one of the consequences that he draws from
his analysis may catch our attention, when he postulates with respect to the
actual crisis we face these days the need for a general debt release? — a political
and economic measure which seems rather familiar to ancient legal historians
and to which we will refer to later in this paper. At the same time the char-
acterization of markets as a “mere” by-product fits in well with the perspec-
tive of quite a number of scholars who deny categorically the effectiveness
of market principles for Ancient Near Eastern economies.’ One of the most
prominent representatives of this perspective is definitely Johannes Renger,

' GRAEBER 2012, 404.
2 GRAEBER 2012, 410.

3 Cf. PFEIFER 2013, 261. For abbreviations cf. the indices in vol. 12 of the Reallexikon fiir
Assyriologie und Vorderasiatische Archidologie (Berlin/Boston 2009-2011).



the German Nestor of Ancient Near Eastern economic and social history, to
whom the combination of the oikos-system of the temple up to the end of the
third and the redistributional system of the palace from the second millennium
BCE onwards on one hand and a sustenance-oriented production on the other
hand leave little space for competition and therefore for exchange that follows
market rules.* On the other hand we have, of course, numerous and clear evi-
dence of both, individual and official exchange of goods. From Renger’s point
of view this exchange marks but an additional fulfillment of demand.’ Again,
the purpose of this paper is not, and cannot be, to find a definite answer to the
question if there was a “market” in Ancient Near Eastern societies or not. This
paper rather asks for the meaning of the framework that was provided by the
legal system to the participants of economic exchange as such.

For Max Weber the legal order is one of the decisive factors of an eco-
nomic system.® The foreseeability of legal rules and their enforcement by the
political power design the conditions under which the individual participates
in the economic system and which determinate his or her expectations. The
chances for a successful participation of the individual that derive from those
conditions can either be conceived as a mere reflex of the legal rules or even as
a guarantee.” Needless to mention that the legal order for Weber doesn’t only
exist in positive legal rules, but also in customary law with fluent transitions
between custom, convention and law.® Against this background it seems rea-
sonable to ask, if, on one hand, our sources show evidence of legal rules that
refer to economic behavior in a specific way, and if the records of economic
and legal practice correspond in any way to this reference.

Due to the general topic of this volume the following analysis will con-
centrate on sale, which is, besides of loan and exchange, one of the most
fundamental institutions and forms of economic behavior. At the same time
the presentation will be limited to the Old Babylonian period, which provides
a large number of records as well in the shape of normative texts as texts from
the legal practice. But as a first step, we will take a short look at the surround-
ing conditions of the Old Babylonian society and economy.

4 For the essence of his reasoning on the basis of several profound studies see the according articles

in DNP: RENGER 1998, 873; RENGER 1999, 922; RENGER 2000, 1137-1138 and RENGER 2002,
523-526. One of his main references is the work of Karl Polanyi, in particular POLANYT 1957 and
POLANYI 1977, which Renger locates in the tradition of Max Weber, cf. RENGER 1993, 88.

> RENGER 1993, 103-105.
® WEBER 1922, 368-385.
7 WEBER 1922, 371.

8 WEBER 1922, 374-381.

10



2. CONTINUITIES AND CHANGES IN OLD BABYLONIAN ECONOMIES

Since at the beginning of the Old Babylonian period® we still can find quite a
number of smaller city states or kingdoms on the political landscape, it seems
more accurate to speak of several economic systems rather than one economy.
Yet, all of them share common features of continuity as well as change, as
they are compared to earlier times, especially to the Neo-Sumerian period.

2.1 Geographical settings and need for trade

The geographical settings of Ancient Mesopotamia made agriculture based
on irrigation the main characteristic element of all economic systems of that
area. The need for irrigation required from the earliest times an effective ad-
ministrative management of the resources of water and soil, including the or-
ganization of additional sectors as the rearing of livestock, pottery or textile
processing.!® At the same time the permanent need for trade is obvious: As the
alluvial land was lacking of stone, metals and wood for timber these materials
had to be imported from the surrounding countries.'" But of course there also
were forms of an inner-Mesopotamian trade which were brought forward by
the water routes of the rivers.

2.2 The “individualistic turn” of the Old Babylonian period

The political change of the Old Babylonian period and in particular the estab-
lishment of the empire of the first Babylonian dynasty under king Hammurabi
also led to variations of the economic system. As already mentioned with refer-
ence to Johannes Renger a general shift can be noticed regarding the meaning
of the temple in favor of the palace and his redistributional system, whereas
the production as such still remains sustenance-oriented. Under Hammurabi’s
rule this is closely connected with the implementation of the so-called ilku-
system, i.e. mainly the allocation of land by the crown in favor of individuals
and the performance of contributions and military services in return.'? At the
same time we face a phenomenon which is often described in the sense of an

°  The time from the end of the dynasty of Ur III to the end of the first dynasty of Babylon, i.e. the first
four centuries of the second millennium BCE, cf. LEEMANS 1960, 2. For the character of the period up
to the unification of Babylonia under king Hammurabi as a “Zwischenzeit” see EDZARD 1957.

10" MARZAHN 2008, 236.
" LEEMANS 1950, 1; LEEMANS 1960, 4.
12 For further details see KIENAST 1976-1980, 52-59.
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“individualistic turn” of the Old Babylonian period'® and which is economi-
cally connected to the increase of individual property,'* tenancy and private
loans, but also socially in the self-reflection of the individual person which
can be traced in a vast number of private letters from that period'> and which
indicates an increased self-confidence. This aplomb is also reflected in legal
documents, particularly from the legal practice.

3. LEGAL FRAMEWORK OF SALE PROVIDED BY NORMATIVE TEXTS

Contracts on sale count among the earliest records of business transactions
and the impression of the basic meaning of this economic and legal institu-
tion also holds true for the Old Babylonian period. Yet, the turn to normative
texts could possibly modify this impression, since there the meaning of sale
seems to be limited compared to other institutions. As normative texts in a
broader sense we can understand state treaties, law collections and the so-
called miSarum-acts.

3.1 State treaties

State treaties have been manifold the sedes materiae for legal rules on trade
and commerce as we can see from the clear evidence by Old Assyrian treaties,
e.g. from Kanesh, which provide stipulations on taxes, tariffs, compensation
for losses, means of conflict resolution etc.!® Unfortunately there are no texts
with comparable content from the Old Babylonian tradition,'’ so this category
of sources has to be left aside.

3.2 Law collections

The so-called law collections from Mesopotamia represent to many scholars
the most fascinating and most important sources of Ancient Near Eastern legal
history; at least the intense discussion of their nature and function lasts down
to the present day.'® This paper acts on the assumption that the law collections

13 KLENGEL 2004, 67-70; MARZAHN 2008, 244.
14 Especially of fields, cf. EDZARD 1957, 4.

15 KLENGEL 2004, 112-115. For the meaning of letters as a source of information about economic
conditions see RENGER 1993, 87 with fn. 1 and 105 f.

16 'VEENHOF 2008, 183-218; VEENHOF 2013.

17 Cf. LEEMANS 1960, 119 f.

18 For an overview and bibliography of the discussion see JACKSON 2008, 69-113 and 257-276.
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cannot be considered as codifications in a modern sense, but with regard to
their context of scribal schools they depict a more or less realistic view of
daily legal life. Given at the same time that they were means of political gov-
ernance there should be no doubt that they at least were meant to be efficient.

a) Laws of Eshnunna

The first law collection that shows clear evidence of legal rules on sale
is the Laws of Eshnunna (LE) from ca. 1770 BCE.!” However, the §§ 38-41
LE® that contain substantial legal rules on sale, deal with quite special cases:
§ 38 LE applies to the right of pre-emption of a part of a family estate among
brothers,”' § 39 LE establishes the right of an impoverished man to redeem the
house he sold, when the purchaser decides to resell,”? § 40 LE refers rather to
delicts in the context of lost property than to sale as such, when it postulates
that the seller has to be established by the buyer to avoid the suspicion of theft;
and § 41 LE is (probably) related to a sale of beer on consignment by a woman
innkeeper.”® At large and without discussing each section for its own, none of
those rules seems in a special way likely to determine the economic behavior
of individuals in a narrower sense, but rather to establish particular decisions
of practical problems and conflicts in the context of sale. What might be gen-
eralized from those sections is the fact that sale was principally regarded as
a valid transaction which created, if performed in certain manners, a more or
less protected legal position (§ 40 LE) which we tend to call “property” or
“ownership”. At the same time it seems to become clear that the transaction
of sale could not be executed free from any restriction (§ 38 LE) and that its
effect could be cancelled under certain conditions, especially in the context of
social distress (§ 39 LE).
Of further interest for our topic might be the first two sections of the LE.**
§ 1 lists several articles in certain capacities, all of which equal the price of 1

19 The Laws of Lipit-Ishtar from Isin (ca. 1930 BCE) do not deal with sale, cf. ROTH 1997, 23-
35; the sections q and r of the so-called Laws of X (ca. 2050-1800 BCE) are too fragmentary to get
reliable information from, cf. ROTH 1997, 38.

20 For the edited and translated text see ROTH 1997, 65.

2l YARON 1988,227-232; PETSCHOW 1968, 139. ROTH 1997, 65 with fn. 19 understands the section
in the sense of a right to pre-emption within a partnership.

2 WESTBROOK 1985, 109-111; YARON 1988, 232-234.

% PETSCHOW 1968, 139; YARON 1988, 227-235. ROTH 1997, 65 with fn. 20 (70) suggests with
reference to WESTBROOK 1994 that the terms ubarum, naptarum and mudi refer “to categories of
persons outside of the common social and jural protective networks”.

2 For the edited and translated text see ROTH (1997) 59. For measures and weights see POWELL
1987-1990, 497 and 509.
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shekel of silver, whereas § 2 gives different amounts of grain as equivalents
to the capacity of one sila (ca. 1 liter) of different articles. Both sections are
usually understood as tariffs or maximum prices,” the parallelism of silver
and grain as standards of value and media of exchange here is often explained
with a shift from barter to a monetized economy between the Neo-Sumerian
and the Old Babylonian period.?® The function of these sections right at the
very beginning of the laws, however, doesn’t become clear by itself: The sec-
tions could have served as a kind of benchmark for the following sections that
deal with hire — those would have to be understood as minimum rates then,
in relation to the maximum prices of commodities,” the same function as a
benchmark could also hold true in a more general sense, if we think of the
sanctions for delicts in the LE and other law collections which are expressed
as fines in weighed silver. The concept of maximum prices could also be seen
in a further context of social measures, if we consider the law collections to be
connected with social reforms and debt releases which were also carried into
effect by the so-called misarum-acts, a phenomenon and category of legal lit-
erature we come back to only a little later. As all of these legal provisions are
closely related to the idea of establishing justice as a universal principle with
both political and cosmological dimensions and as a duty of the king, it seems
justified to locate maximum prices as well in a context of social measures as
it might similarly apply to standardizations of measures and weights as they
are established e.g. in the prologue of the Laws of Ur-Namma (LU) from Ur
around 2100 BCE.»®

Altogether the legal framework for sale provided by the Laws of Eshnunna is,
optimistically spoken, rather vague.

b) Laws of Hammurabi

The most prominent law collection of the Old Babylonian period is, of
course, the Laws of Hammurabi (LH).* But also among their 282 sections
substantial legal rules on sale are rather an exception: § 7 LH and §§ 9-13 LH
deal with sale as far as lost property is concerned;* the analogy to § 40 LE
is evident, although Hammurabi’s laws are much more elaborated and give a

»  GOETZE 1956, 32; PETSCHOW 1968, 135; YARON 1988, 106 f. and 224 f.
% KOROSEC 1964, 87.

*7 YARON 1988, 225 f.

2 Cf.LU ATII 135-1V 149 and C I 11-21, ed. and transl. ROTH 1997, 16.
2 For the edited and translated text see ROTH 1997, 46-140.

% The comprehension of the details is still difficult; for the discussion see KOSCHAKER 1917, 73-84
and DRIVER — MILES 1956, 82-105.
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detailed procedure of a persecution of lost property with all possible eventu-
alities. § 108 LH penalizes the fraudulent woman innkeeper who accepts only
silver instead of grain for the price of beer and thereby reduces the value of
beer in relation to the value of grain,” §§ 278,279 LH apply to the warranty
for quality and title of the sale of slaves,”> whereas §§ 280, 281 refer to the
purchase of slaves abroad and the possibilities of the former owner to release
them.*® The laws also show rates of hire and wages in §§ 268-277 LH,* but
no tariffs or maximum prices. The extent of evidence for a legal framework
of sale in the Laws of Hammurabi insofar doesn’t go beyond the impression
we got from the Laws of Eshnunna: The transaction of sale creates a protected
legal position, if performed by means of proof as witnesses and contract (§§
7, 9-13 LH) which of course has to be seen in the context of litigation. Fur-
thermore the legal position of the buyer comprises certain claims of warranty
for quality and title (§§ 278, 279 LH) to which the seller is correspondently
liable. And again under certain conditions the effect of the transaction can be
withdrawn (§§ 280,281 LH).

As a legal framework in the sense of Max Weber’s view of the legal order as
a decisive factor of an economic system*® these provisions may seem rather
rudimental; applied to the transaction of sale as a fundamental economic ac-
tivity they mark at least basic points outlining the scope of sale as an economic
institution.

3.3 miSarum-acts (Edict of Ammi-saduqa)

The so-called misarum-acts were political measures by which the Old Meso-
potamian kings established “justice” (akkad. misarum) in the sense of a social
relief periodically, even though not in identical intervals,*® and thus complied
with their duty towards the gods.’” They are documented in various forms,
namely in letters, records and date-lists that refer to them,” yet the clearest
evidence comes from several fragments of edicts from the Old Babylonian

31 DRIVER — MILES 1956, 202-205.

32 DRIVER — MILES 1956, 478-482.

¥ KOSCHAKER 1917, 85-100; DRIVER — MILES 1956, 482-490.
3 DRIVER — MILES 1956, 469-478.

3 See above fn. 6 f.

% This marks the difference to the Sabbatical and Jubilee year of the Bible; for the parallels see
WESTBROOK 1995, 149-163.

37 'WESTBROOK 1995, 159 f.; PFEIFER 2012, 23 f.
3 PFEIFER 2005, 178-182.
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period of which the one of Ammi-saduqa (1647-1626 BCE) is with respect to
its relative completeness the most important.* Even though the edicts do not
prove to have the generalizing character of the legal rules in the law collec-
tions they might be understood as normative in a broader sense: The core of
the miSarum-acts is the release from debt and the release from forced labor
as a consequence of debt.* Thus their immediate institutional legal context is
one of private interest-bearing loan as e.g. § 3 Ed. A-s*' shows.

A reference to sale is made as part of the exception to the debt release in § 8
Ed. A-s.*? Here four different forms of commercial transactions are exempted
from the debt release; one of them is sale, indicated by the term §7mum (price,
proceeds of a sale). The three other transaction forms have the character of an
investment business in common; therefore it is more than likely that stmum
here alludes to sale against cash in advance which usually took the face of
a loan.® The reason behind this provision seems to be a privilege of com-
mercial business transactions,* whereas private interest-oriented transactions
and their consequences were subjected to the social remedy of the edict. The
impact of this exception on economic behavior should not be underestimated:
Whereas the release of debts as such could hardly be foreseen and thus marks
a factor of uncertainty for participants of the economic system,” the excep-
tional privilege from the debt release for commercial investment transactions
minimizes the risk of the investors at least in this respect.

misSarum-acts are insofar less significant for the legal framework of sale
than rather for the general setting of economic activity.

4. CORRESPONDENCE TO THE LEGAL FRAMEWORK
IN TEXTS FROM THE ECONOMIC AND LEGAL PRACTICE

As mentioned before the legal practice of the Old Babylonian period is well
documented in a vast number of records which certainly also holds true of the
institution of sale. If we ask for correspondence of this legal and economic

¥ For an overview of Old Mesopotamian legal acts see KRAUS 1984, 14-110.
4 PFEIFER 2012, 22.

4l For the edited and translated text see KRAUS 1984, 170 f.

42 For the edited and translated text see KRAUS 1984, 174 f.

4 PFEIFER 2005, 181 with fn. 18.

4 For the privilege of business in the context of the palace (§§ 10-12 Ed. A-s) see KRAUS 1984,
215-235.

4 PFEIFER 2013, 262 and 264 f.
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practice to the (admittedly rather small) evidence of a legal framework pro-
vided by normative texts there are two aspects of increased interest: prices and
legal positions.

Albrecht Goetze has shown that the tariffs of the Laws of Eshnunna more
or less correspond to the prices we find in contracts of sale from the Ur III
period, whereas contracts from the time of Hammurabi show comparatively a
rise of most prices.*® As the Laws of Hammurabi don’t deliver any tariffs or
maximum prices of sale, the evidence of a correspondence of the legal prac-
tice to the legal framework from Goetze’s analysis remains questionable in the
context of our topic. A good example for the rather “free” formation of prices
gives the tablet VS 8, 81/82.*7 Here the commissioner Adad-ré’um is bound to
sell the received quantity of paint at the karum of Eshnunna, whereas the prin-
cipal Sin-iqiSam takes the risk or chance to lose or make profit as he is obliged
to pay a fixed price of 4.5 shekels of silver. Despite of the definite meaning of
karum, in particular the question, if the term describes a market in a technical
sense or not,* the record makes clear that tariffs or maximum prices were at
least not always taken into account.

In respect of legal positions the composition of sale contracts shows the
decisive elements of the transaction: performance of object of sale and price,
warranty of title and warranty of quality are the crucial points of interest that
are recorded.* An example for this practice can be found in the sale of slaves
in TD 156:% 11. 15-19 and in particular the phrase kima simdat Sarrim izzazu
suggest that the clauses refer to the provisions given in §§ 278 and 279 LH, a
fact which has given rise to an intense discussion.’! Still, the question remains
— and maybe will never be answered satisfactory —, if the law collections
merely depicted the legal practice as such or had a decisive impact on it. But
taken into account that — not only according to Max Weber> — the legal order
consists as well of positive rules as of customary law which is documented
by the legal practice, we have clear evidence that the transaction of sale was

4 GOETZE 1956, 30, supporting there the dating of the LE close to the Ur III period.
47 =VAB 5,44 = HG 4, 877; for the edited and translated text see LEEMANS 1960, 86.
% Cf.RENGER 1993, 109.

4 WESTBROOK 2003, 400 f. The general character of Old Babylonian sale as a cash transaction
as assumed by SAN NICOLO 1974, 7 f., should be modified with respect to the legal practice; cf.
WESTBROOK 2003, 401 f. and for the achaemenid period PFEIFER 2010, 145-149.

% =VAB 5,85 =HG 5, 1155. Another example, even though not in the context of sale, gives the
tablet BM 97067, recently published by VEENHOF 2012, 627 f.

31 See WESTBROOK 2003, 401 with fn. 124 and the literature cited there.

32 See above fn. 8.
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regarded as effective and created valid legal positions. This impression is con-
firmed by the large number of litigation documents concerning sales, which
mainly refer to the vindication of sold commodities, in most cases land and
houses, of which the tablet TCL 1, 157 gives a good example.> The litigation
documents show that the formalities of the sale contracts, in particular wit-
nesses and the record itself,>* enabled the parties to prove and thus assure their
legal positions in the trial >

5. CONCLUSION

Normative texts and texts from the legal practice of the Old Babylonian period
don’t hand us an elaborated “law of sale” in a modern sense or even in the
forms we know from the Roman world.* The extent of the legal framework of
the economic institution of sale refers to rather basic points of interest, even
though there is no doubt about the effectiveness of the transaction in principal.
Therefore the control and allocative function of law for the economic behavior
in this context has to be described as limited. At the same time it becomes ob-
vious that, regardless of the question, if the Old Babylonian economy worked
on the basis of market principles or not, the economic system was not an
unlimited and unrestricted apparatus of its own. In fact the consequences of
this — from a modern point of view — rather liberal economic system that po-
tentially endangered social and political stability and peace were managed by
normative measures such as release of debts and of forced labor which applied
to sale as much as to other economic activities. This management of social,
economic and legal aspects of community is closely connected to the idea of
justice as a universal concept’’ — which today is as up to date as back then.

3 On this text see recently PFEIFER 2015.
3 WESTBROOK 2003, 399.
3 On the further question of conditions and effects of the judgment see recently PFEIFER 2015.

% For this general result also cf. (related to the LH) PETSCHOW 1957-1971, 268 and KOROSEC
1964, 122.

37 PFEIFER 2012, 32.
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Laws

§1LE (AI8-17)
1 kur Se’um ana 1 Siqil kaspim
3 qa Saman ristim ana 1 Siqil kaspim
1 (sit) 2 ga samnum ana 1 Siqil kaspim
1 (sit) 5 qa nahum ana 1 Siqil kaspim
4 (sat) ittim ana 1 Siqil kaspim
6 mana Sipatum ana 1 Siqil kaspim
2 kur tabtum ana 1 Siqil kaspim
1 kur uhiilum ana 1 Siqil kaspim
3 mana eritm ana 1 Siqil kaspim
2 mana eriim epSum ana 1 Siqil kaspim

§ 2 LE (A 18-20)

1 ga Samnum Sa nishatim 3 (siit) Se’usu
1 ga nahum Sa nishatim 2 (sit) 5 qa Se’usu

1 ga ittiim $a nishatim 8 qa Se’usu

§ 38 LE (A 111 23-25, B 7-9)
Summa ina athi isten zittaSu ana kaspim
inaddin u ahusSu Samam haSep qablit Sanim
umalla

§ 39 LE (A 111 25-27, B IIT 10-11)
Summa awtlum tniSma bissu ana kaspim
ittadin am Sajimanum inaddinu bel bitim
ipattar

§ 40 LE (A III 28-29, B III 12-13)

Summa awtlum wardam amtam alpam u
Stmam mala ibassu iSamma nadinanam la
ukin Siima Sarrdaq

§ 41 LE (A 111 30-31, B IIT 14-16)
Summa ubarum naptarum u mudi Sikarsu
inaddin sabitum mapirat illaku Sikaram
inaddinsum
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TEXTS

of Eshnunna

300 silas of barley for 1 shekel of silver

3 silas of fine oil — for 1 shekel of silver

12 silas of oil — for 1 shekel of silver

15 silas of lard — for 1 shekel of silver

40 silas of bitumen — for 1 shekel of silver
360 shekels of wool — for 1 shekel of silver
600 silas of salt — for 1 shekel of silver

300 silas of potash — for 1 shekel of silver
180 shekels of copper — for 1 shekel of silver
120 shekels of wrought copper — for 1 shekel
of silver

1 sila of oil, extract (?) — 30 silas is its grain
equivalent

1 sila of lard, extract (?) — 25 silas is its grain
equivalent

1 sila of bitumen extract (?) — 8 silas is its
grain equivalent

If, in a partnership, one intends to sell his
share and his partner wishes to buy, he shall
match any outside offer

If a man becomes impoverished and then
sells his house, whenever the buyer offers it
for sale, the owner of the house shall have the
right to redeem it

If a man buys a slave, a slave woman, an ox,
or any other purchase, but cannot establish
the identity of the seller, it is he who is a thief

If a foreigner, a naptaru, or a mudii wishes to
sell his beer, the woman innkeeper shall sell
the beer for him at the current rate.
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Laws of Hammurabi

§ 7 LH (VI 41-56)

Summa awtlum lu kaspam lu hurasam lu
wardam lu amtam lu alpam lu immeram
lu imeram ulu mimma Sumsu ina gat mar
awtlim ulu warad awtlim balum STbT u
riksatim istam ulu ana massaritim impur

awtlum §i Sarraq iddak

§ 9 LH (VI 70-VII 47)

Summa awtlum Sa mimmiisSu halqu
mimmasu halqam ina gati awtlim issabat
awtlum Sa hulqum ina qatisu sabtu
nadinanummi iddinam mahar Stbimi
asam iqtabi u bel hulgim STbT mude
hulgijami lublam iqtabi Sajimanum nadin
iddinusum u STbT Sa ina mahrisunu iSamu
itbalam u bel hulgim STbT mude hulgisu
itbalam dajanu awdatisunu immaruma
Stbii Sa maprisSunu Stmum iSSamu u Stbii
mudeé hulgim mudissunu mahpar ilim
iqabbiima nadinanum Sarraq iddak bel
hulgim huluqsu ileqqe Sajimanum ina btt
nadinanim kasap isqulu ileqge

§ 10 LH (VII 48-61)

Summa Sajimanum nadinan iddinusum u
$Tbt Sa ina mahrisunu isSamu la itbalam
bel hulgimma $Tbt mude hulqisu itbalam
Sajimanum Sarraq iddak bel hulgim
hulugsu ileqqe

If a man should purchase silver, gold, a slave, a
slave woman, an ox, a sheep,a donkey, or anything
else whatsoever, from a son of a man or from a
slave of a man without witnesses or a contract —
or if he accepts the goods for safekeeping — that
man is a thief, he shall be killed

If a man who claims to have lost property then
discovers his lost property in another man‘s
possession, but the man in whose possession the
lost property was discovered declares, “A seller
sold it to me, I purchased it in the presence of
witnesses,” and the owner of the lost property
declares. “I can bring witnesses who can identify
my lost property.” (and then if) the buyer produces
the seller who sold it to him and the witnesses
in whose presence he purchased it. and also the
owner of the lost property produces the witnesses
who can identify his lost property — the judges
shall examine their cases, and the witnesses in
whose presence the purchase was made and the
witnesses who can identify the lost property shall
state the facts known to them before the god.
then it is the seller who is the thief, he shall be
killed; the owner of the lost property shall take
his lost property, and the buyer shall take from
the seller‘s estate the amount of silver that he
weighed and delivered

If the buyer could not produce the seller who sold
(the lost property) to him or the witnesses before
whom he made the purchase, but the owner of the
lost property could produce witnesses who can
identify his lost property, then it is the buyer who
is the thief, he shall be killed; the owner of the
lost property shall take his lost property
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§ 11 LH (VII 62-VIII 3)
Summa bel hulgim STbt mude hulgisu la
itbalam sar tusSamma iddi iddak

§ 12 LH (VIII 4-13)
Summa nadinanum ana Stmtim ittalak
Sajimanum ina bit nadinanim rugummeé
dinim Suati adi hamstsu ileqqe

§ 13 LH (VII 14-24)
Summa awtlum St Stbiasu la gerbu

¥

dajanii adannam ana SeSSet warht

S
iSakkanusumma Summa ina Sesset warht
Stbisu la irdiam awtlum §i sar aran

dinim Suati ittanassi

§ 278 LH (XLVI 58-66)

Summa awtlum wardam amtam isamma
warapSu la imlama benni eli§u imtaqut
ana nadinanisu utdrma Sajimanum kasap
iSqulu ileqqe

§ 279 LH (XLVI 67-71)

Summa awtlum wardam amtam isamma
baqrr irtasi nadinansu baqrt ippal

§ 280 LH (XLVI 72-87)

Summa awtlum ina mat nukurtim wardam
amtam Sa awilim istam iniima ina libbii
matim ittalkamma bel wardim ulu amtim
lu warassu ulu amassu iiteddi Summa
wardum u amtum Sunu maria matim
balum kaspimma andurarsSunu issakkan

§ 281 LH (XLVI 88-96)
Summa maria matim Santtim Sajimanum
ina mahar ilim kasap iSqulu igabbtma
bel wardim ulu amtim kasap iSqulu
ana tamkarim inaddinma lu warassu lu
amassu ipattar
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If the owner of the lost property could not produce
witnesses who can identify his lost property, he is
a liar, he has indeed spread malicious charges, he
shall be killed

If the seller should go to his fate, the buyer shall
take fivefold the claim for that case from the
estate of the seller

If that man‘s witnesses are not available, the
judges shall grant him an extension until the sixth
month, but if he does not bring his witnesses by
the sixth month, it is that man who is a liar, he
shall be assessed the penalty for that case

If a man purchases a slave or slave woman and
within his one month period epilepsy then befalls
him, he shall return him to his seller and the
buyer shall take back the silver that he weighed
and delivered

If a man purchases a slave or slave woman and
then claims arise, his seller shall satisfy the claims

If a man should purchase another man‘s slave or
slave woman in a foreign country, and while he is
traveling about within the (i.e., his own) country
the owner of the slave or slave woman identifies
his slave or slave woman — if they, the slave and
slave woman, are natives of the country, their
release shall be secured without any payment

If they are natives of another country, the buyer
shall declare before the god the amount of silver
that he weighed, and the owner of the slave
or slave woman shall give to the merchant the
amount of silver that he paid, and thus he shall
redeem his slave or slavewoman
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§ 3 Ed

BIg&

10°

11
12’
13’
14
15
16’

17

Edict of Ammi-saduga

A-s(BIg8-17",ARs. 1°-2°)

[Sa Sle-am n ku.babbar®
la-na 14 ak-kla-d[i]-i u

14 a-mu-ur-ri-i

[x x X X m]&S u-lu a-na
me-el-gé-tim

[x X X X X X] X a id-di-nu-ma
[du]b-[pla-alm u-§)e-zi-bu
as-Sum Sar-rum [mi-$la-ra-am
a-na ma-tim is-ku-nu
dub?-su pe-pi

Se-am u ku.babbar a-na pi-i
dub-pi-ma

-ul i-Sa-ad-da-an

§ 8 Ed. A-s (B III 1-6)

BIII 1

14 ak-ka-du-i

w4 a-mu-ur-ru-u

Sa Se-am ku.babbar u
bi-Sa-am

a-na §i-m[i]-im a-na kaskal
a-na tab.ba

i ta-ad-mi-ig-tim il-q[u)-u
dub-pa-su v-ul ih-he-ep-pi
a-na pi-i ri-ik-sa-ti-su
i-na-ad-di-in

[Who b]barley or silver
[to a man from Akk]ad[e] or
a man from Amurru

[cevrinaans i|nterest or for
“receipt”
[eoieeeieee ] ... has given and

a [in]st[ru]me[nt] has had issu[ed];
because the king [ju]stice

for the land has reestablished,

his instrument is broken.

Barley or silver according to the wording
of his instrument

he will not collect.

A man from Akkade

or a man from Amurru,

who barley, silver or

merchandise

as purchase [pri]ce, for a harranu-business,
for a company

or as non-interest-bearing loan has ta[ke]n,
his instrument will not be broken up,
according to the wording of his agreement
he will give.
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Prices of commodities (Goetze 1956, 30)

1 Sekel of silver barley

wool copper oil

1 kur
1 kur
0.5-0.6 kur

Ur 1l (contracts)
Eshnunna (tariffs)
Hammurabi (contracts)

(1 Sekel

ca. 8,3 g; 1 mina

60 Sekel

ca. 500 g; 1 qa (sila)

ca. 11; kur

300 qa (sila)

ca.3001)

VS 8,81/82 (VAT 1490 A-B) — tablet —

obv. 1 1 gin 30 ma.na
Si-im-tum

ki Yzuen-i-gi-Sa-am
MiSkur-sipa

5 Su-ba-an-ti

ki-ma kar

es-nun-nai

ku.babbar i-la-e

4 1/3 gin ku.babbar
10 i-na Sa-la-mi-su

rev.

i-la-e
igi 30-i-din-nam
dumu dingir-su-a-bu-su
ilu[xxx]
15 mu am-mu-ra-pi’ lugal

TD 156 (AO 4499),11. 15-19
[...]
15 itu 1" be-en -nlu]
3 u,™ te-eb-i-tum
a-na ba-aq-ri-Su
ki-ma si-im-da-at Sar-ri
iz-za-a-alz-z]u

[...]

10 minas 2-2.5 minas 9-15qa
12 qa

9-10 qa

6 minas 2-3 minas

5 minas -

1 talent 30 minas

of paint

has from Sin-igiSam
Adad-re’m

received.

According to the market(price)
of Eshnunna

he (Adad-re’im) will pay silver
And 4 1/3 shekels of silver

on his safe return

he (Sin-igiSam) will pay.
Before Sin-idinnam,

son of IlSu-abusu.

In the month of [xxx],

year “Hammurabi became king*

One month for bennu-disease,
3 days for investigation,
(and) for vindication
according to the royal decree
they will be responsible
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TCL 1, 157 (AO 4657)

Vs. 1
2
3

4-8

9
10-12

13

14

15

16

17

18

19

20

21

22

23
24

25

26

27

28

29

[1sar é
Sa 2sar €]

,»[1 Sar Hausgrundstiick,
gehorend zu 2 Sar Hausgrundstiick]

Vermerk iiber vorausgegangene Verdufierungen

Isar € Su-[a-ti ...]

—di[eses] 1 Sar Hausgrundstiick

Lage beschreibung

it-ti dingir-§a-hé .gdl nu.gig
dumu™ 4¢-g-illat-si

a-nla] 1[5] gin ku.babbar
[be-le-sii-nu lukur ‘amar].utu
as-sa-ti

dumu™ [...]

i-na mu am-mi-d[i-ta-na ...] ...
is-Sa-am-ma

kla)-ni-ik

Si-ma-[tim lu e]l-qi

it a-na Si-b[u]-tim

Y-1i-i-qi-Sa dumu-Sa

Sa?2 sar é

ha.la-su il-qu-u

-Sa-ak-ni-ik

i-na-an-na dingir-sa-hé.gal
nu.gig dumu™ 4-(a-)illat-si

Sa kl[a]-ni-ik Si-ma-tim ik-nu-
kam
Isar é Su-a-ti ip-ta-aq-ra-an-ni

ki-a-am ig-bi-i-ma
'dingir-Sa-hé.gdl nu.gig
dumu™é-a-illat-sii

ki-a-am i-pu-ul [u]m-ma Si-ma

lsar é

§a 2sar €

Sa [i]t-ti be-le-si-nu lukur
dza-ba-ba a-Sa-mu

a-nla] 1[5] gin ku.babbar a-na
be-le-sii-nu lukur ‘amar.utu
[as-Sa-alt ad-di-li-ib-lu-ut
ad-di-in-ma

hat von Ilusa-hegal, der gadistu,

der Tochter des Ea-ellassu,

fii[r] 1[5] Sekel Silber

[die Belessunu, die naditu des Mard]uk,
meine Ehefrau,

die Tochter des |[...]

im Jahr, als Ammi-d[itana ...] ...,
gekauft, und

ich habe die gesiegelte U[rk]Junde
des Kau[fs gewiss ge]Jnommen

und zum Zeu[gn]is habe ich

den Ili-iqiSa, ihren Sohn,

der die 2 Sar Hausgrundstiick

als seinen Erbteil genommen hatte,
siegeln lassen.

Jetzt hat IluSa-hegal,

die gaditu, die Tochter des Ea-ellas-

su,
welche die Ufrk]unde des Kaufs
gesiegelt hatte,

dieses 1 Sar Hausgrundstiick von mir
ergriffen.”

So sprach er und

TluSa-hegal, die gadistu,

die Tochter des Ea-ellassu,

so antwortete sie [wile folgt: ,,.Den
Kaufpreis

fiir 1 Sar Hausgrundstiick,

gehorend zu 2 Sar Hausgrundstiick,
das ich [v]on Bélessunu, der nadritu
des Zababa, gekauft hatte,

fii[r] 1[5] Sekel Silber der
Bélessunu, der nadrtu des Marduk,
der [Ehefra]u des Addi-liblut

habe ich es verkauft und
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30

31
32

33

34

35

36

37
38

39

40

41

42

43

44

45
46

47

48

49
50
51
52
53

1[5] gin ku.babbar [u-u]l
id-di-nu-nim

ki-a-am i-pu-ul
di.ku,"*dingir-Sa- hé.gal
1™ $i-bi

Sa lukur be-le-si-nu
ku.babbar la id-di-nu-si-im
i lu-ma hi-sa-am Sa

a-na ib.tag, ku.babbar iz-bu-si

i-ri-Su-si-ma
U-ul i-ba-as-Su-ii-ma

ti-ul ub-lam

lad-di-li-ib-lu-ut-ma
ka-ni-ik

Isar € ub-lam
di.ku " is-mu-ii

1™ $i-bi Sa i-na ka-ni-ki
Sa-at-[ru]
i-Sa-lu(!)-ma

ki-ma 15 gin ku.babbar §dm

Isar é.[du.a]

'dingir-Sa-hé.gdl

il-qui-ui §i-bu-us-s[u]-nfu]
ma-par di ku ™

a-na pa-ni dingir-§a-hé.gal
iq-bu-ti-ma

dingir-Sa- hé.gdl a-an-nam

i-pu-ul

di.ku ™ a-wa-ti-Su-nu i-mu-ru-

ma

'dingir-Sa-hé.gdl nu.gig du-

mu™ 4-g-illat-si

as-Sum “KisibM-Sa v-pd-aq-qi-ru
ar-nam i-mi-du-Si

u tup-pi la ra-ga-mi-im
an-ni-a-am t-Se-zi-bu-si
u,.kur.ge™

Isar é.du.a

1[5] Sekel Silber haben sie mir nicht
gegeben.

Dergleichen antwortete sie.

Die Richter haben von Ilusa-hegal
Minner als Zeugen (dafiir),

dass die nadrtu Bélessunu

das Silber ihr nicht gegeben hat,
oder doch einen Schuldschein, den
sie ihr fiir den Rest des Silbers aus-
gestellt hat,

verlangt, aber

sie (d.h. die Zeugen und der Schuld-
schein) existieren nicht und

sie (d.h. Ilusa-hegal) hat (sie) nicht
herbeigebracht.

Addi-liblut aber hat

eine gesiegelte Urkunde iiber das

1 Sar Hausgrundstiick herbeigebracht
Die Richter haben (ihren Wortlaut)
gehort.

Als die Zeugen, die auf der gesiegelten
Urkunde geschrie[ben] waren,

sie sie befragten und,

dass 15 Sekel Silber als Kaufpreis fiir
1 Sar

[bebautes] Hausgrundstiick
Tlusa-hegal

genommen habe, als ihr Zeugnis

vor den Richtern

der IluSa-hegal ins Angesicht

sagten,

hat IluSa-hegal (es) zugegeben.

Die Richter haben ihre Angelegenheit
gepriift und

der IluSa-hegal, der gqadistu, der
Tochter des Ea-ellassu,

weil sie ihr Siegel abgeleugnet hat,
ihr eine Strafe auferlegt

und diese Urkunde des Nichtklagens
haben sie sie ausstellen lassen:

,.In Zukunft werden beziiglich

1 Sar bebautes Hausgrundstiick,
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54-57

58

59
60

61
62
63
64

65
66-74
75-76
1. Rd.

Lage beschreibung

Si-ma-at be-le-sii-nu lTukur ‘a-
mar.utu

as-Sa-at ad-di-li-ib-lu-ut
'dingir-Sa-hé.gdl dumu™s-sa
ah-hu-Sa

i ki-im-ta-Sa a-na be-le-sii-nu
u ad-di-li-ib-lu-ut mu-ti-sa
u-ul i-[r]a-ag-ga-mu

mu ‘amar.utu o am-mi-di-ta-na
Sar-ri

in.pa.dem

gekauftes Gut der Beélessunu, der
nadrtu des Marduk,

Ehefrau des Addi-liblut,

die Ilusa-hegal, ihre S6hne,

ihre Briider,

oder ihre Familie gegen die Bélessunu
und Addi-liblut, ihren Ehemann,
nicht klagen,

haben sie bei Marduk und Ammi-
ditana, dem Konig,

geschworen.”

Namen von 8 Richtern und des ,, Biirgermeisters “

Kontrollvermerk zweier Archivare

11 Siegel
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Politics and Social Needs in
2" Millennium Syrian Sale
Formularies: the Case of Emar’

LENA FIJALKOWSKA

In the 13" and 12" centuries B.C. Emar, a Syrian city situated on middle
Euphrates, was a vassal of the Hittite empire, subjugated to the viceroy of
Karkemish. It is probable that in the previous century, Emar bowed to the au-
thority of Mitanni, and only after its demise it fell under Hittite rule.! What re-
mains today of the once thriving trading center are numerous cuneiform docu-
ments, mostly cultic and literary. But among them, also ca. 500 legal texts may
be found, mostly from the 13" century, though there is also a relatively small

* The following abbreviations are used for the Emar texts: ASJ 12=TSUKIMOTO 1990, 177-259.
AuOr 5=ARNAUD 1987, 211-241. Westenholz=WESTENHOLZ 2000. Emar=ARNAUD 1986.
Dalley=DALLEY 1992, 83-111. RE=BECKMAN 1996. Sigrist=SIGRIST 1993, 165-184. TBR=ARNAUD
1991. The other abbreviations follow the AfO Abkiirzungen Liste ,accessible online: http://orientalistik.
univie.ac.at/fileadmin/documents/Abk%C3%BCrzungen_gesamt_ONLINE_Liste_1x.pdf;  http://
orientalistik.univie.ac.at/ fileadmin/documents/Abk%C3%BCrzungen_gesamt_ONLINE_Liste_2x.
pdf (accessed 30.05.2013).

' For the history of Emar see in general essays collected in: CHAVALAS 1996; also ADAMTHWAITE
2001; more recently, see the proceedings of the Emar conference in Konstanz: D’ ALFONSO — COHEN
— SURENHAGEN 2008. For Hittite administration in Emar, see for instance ARNAUD 1987, 9-27;
IMPARATI 1987, 187-207; BECKMAN, 1992, 41-49; BUNNENS 1989, 23-36; YAMADA 1998, 323-334.
For the political system of the city and the role of the rulers and the diviners: FLEMING 2008, 207-217;
DEMARE — LAFONT 2008; COHEN 2009.
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amount of earlier (14" century) and later (12™ century) documents, the latest
thereof written probably in the 1180s B.C.

Sale contracts are by far the most numerous legal texts originating from
Emar; there are 179 real estate sales and 22 sales of persons. Just for the sake
of comparison, the number of testaments, the second most abundant category,
does not even reach a hundred. Those documents give us insight into the legal
system of the city, making it possible to follow, at least partially, the develop-
ment of civil law under the Hittite rule, and especially to observe the way law
would adjust to the changing reality in order to meet new needs of the com-
munity it served.?

One of the most striking features of Emar sales, as well as of other legal
texts, is the existence of two various scribal styles, in the scholarship referred
to as “Syrian” and “Syro-Hittite” .* Differences between them are both formal
and material. The first and most obvious one is the shape of the tablet —in Syr-
ian tablets, which are narrow and longish, the text runs parallel to their shorter
side, whereas the Syro-Hittite ones, much wider and shorter, are inscribed
parallel to the longer side. Other differences lie in the way of sealing and the
location of seals,’ in the paleography (similar to Old Babylonian in Syrian
documents, reminding of Middle Babylonian in Syro-Hittite) and language
(again, similar respectively to Old and Middle Babylonian). Last but not least,
the content of the sale contracts of both styles differs significantly, and also
changes with time. Therefore, before analyzing the content itself, a few words
on the chronology of both scribal formats are necessary.

Since most of Emarite documents do not contain dates, it is very difficult
to establish their chronology, either relative or absolute, and the scholarly dis-
cussion thereof is ongoing.® However, it is reasonably certain that the Syrian
style is the older one, its first texts probably going back as far as the begin-
ning of the 14" century (or even the end of the 15™), the last ones originating
from the end of the 2" dynasty of Emar rulers,” well before the fall of the

2

2 For the Akkadian texts from Emar in general see: DIETRICH 1990, 35-48. For the Hurrian and
Hittite documents see LAROCHE 1982, 53-60.

*  For a complete online edition of Emar texts see http://virgo.unive.it/emaronline/cgi-bin/index.cgi

(last accessed 30.05.2013). For a presentation of the legal documents see LEEMANS 1988, 207-242;
DEMARE — LAFONT 2010, 43-85.

4 See WILCKE 1992, 115-150; SEMINARA 1998, 1-27; DEMARE — LAFONT 2010, passim.
> For the analysis of seals, see BEYER 1982, 62-63; BEYER 2001.
¢ See notably SKAIST 1998, 45-71; COHEN — D’ ALFONSO 2008, 3-25; DI FILIPPO 2008, 45-64.

7 Emar, the capital of a strategically important border province, was probably ruled by two
consecutive dynasties. The first one, reigning before the Hittite conquest, was founded by Ir’ib-Ba’al.
The second one, installed by the conquerors themselves, started with Iagi-Dagan, and probably (the
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city (which still existed, although not for long anymore, in the year 1185),
i.e. from the end of the 13" century. In turn, the Syro-Hittite format emerged
sometime during the 13" century, coexisting for a while with the Syrian one,
and continuing after its disappearance, till the end of the archives due to the
destruction of the town.

As the Syrian style was used for a longer time, its documents are much
more numerous. There are 134 Syrian real estate sales and only 45 Syro-Hittite
ones. Most of the Syrian texts date from the reigns of two 13" century kings
— Pilsu-Dagan and Elli, and most of the Syro-Hittite ones — from the reign of
Elli alone. Only 17 Syrian contracts, 14 of them featuring city authorities as
sellers, are as old as the 14" century.® Furthermore, Syro-Hittite documents
from the last period of the site, after the end of the ruling dynasty and direct
power takeover by Hittite magistrates, are not at all in abundance; only 7 out
of 45 may be with some certainty ascribed to this period.” On the other hand,
all but one (i.e. 21) sales of persons are Syro-Hittite; however, they also come
mostly from the time of Elli."°

Differences between the legal content of sale contracts of both styles are
numerous and striking.!" The first one is the apparent rigidness and inflex-
ibility of the Syrian formulary, contrasting with the high variability of the
Syro-Hittite one. It is well shown by the number of possible schemas (and
variations thereof) of texts of both styles as well as of documents that might be
called “atypical”. In fact, there is just one main schema of Syrian real property
sales,'? with little diversity, mainly due to the number of objects sold and of

sequence of rulers is not certain) went on with Ba’al-kabar, Abbanu, Pilsu-Dagan, Elli, Zu-AStarti
and Ba’al-kabar II. Afterwards the dynasty ended for unknown reasons, and during a troubled period
that followed the control of the city was taken over by Hittite magistrates, the so-called “supervisors
of the land”, first Mutri-TeSub, then Ahi-malik. Finally, sometime in the first half of the 12" century,
Emar fell victim to a wave of migrations, hunger and plague, that is to the same disaster that wiped
out the Hittite empire and changed forever the political map of the whole Near East. For the order
of rulers see among others: SKAIST 2005, 568-574; SKAIST 2005, 609-619; on the end of the city see
COHEN — D’ ALFONSO 2008, 3-25; DI FILIPPO 2008, 45-64.

8 AuOr53,AuOr54 (=ASJ 12 12), TBR 14; TBR 16, TBR 17, TBR 18, TBR 19, TBR 63,RE 91,
ASJ 12 2, Emar 12, Emar 148, Emar 149, Emar 150, Emar 153, Emar 171, ASJ 12 14 (=AuOr 5 5).
Sales by private persons are AuOr 5 4, Emar 171, TBR 63.

° TBR33,RE 12,RE 51, RE 68, ASJ 12 9, Emar 225, Sigrist 3.
10 Dalley 5.
" For an analysis of sale documents see DI FILIPPO 2008a , 419-456; FUALKOWSKA 2014.

12 1. Object of sale (situation, measurements). 2. Object belongs to PN. 3. From PN, owner (belu,
litt. lord) of the object PN, for x shekels silver, full price bought the object. 4. The silver was received,
his heart is satisfied. 5. Whoever claims the object, will pay 1000 shekels of silver to (institution),
1000 shekels of silver to (institution). 6. Clauses of the tablet (optional, see below). 7. Witnesses,
scribe included.
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transactions registered in one document. There are also two clearly atypical
texts, written ex latere venditoris instead of ex latere emptoris like all the
other ones."* On the other hand, among the three times less numerous Syro-
Hittite texts at least 4 schemas with a lot of variation can be distinguished,*
and, added to that, at least four very atypical documents exist."” Clearly, con-
trarily to the Syrian texts, very few elements were mandatory in a Syro-Hittite
sale — probably only the names of the parties, the object of sale and its price,
the verb for “buy” or “sell” and names of witnesses. Even the description of
the object is left out in circa half of the texts.

Another important difference concerns the final clauses, and especially the
ways of securing the irrevocability of the contract.'® In Syrian texts, there is
just one tool used to that end — a penal clause stating that if someone raises
claims (bagaru) to the object of sale, they will pay 1000 shekel (in rare cases
100 or 500) mostly to either the city god Ninurta and the City each, to the City
and the Palace, or to the Palace alone. In Syro-Hittite contracts the clauses are
more numerous, and more varied too. The main formula used not only in sales,
but in most types of legal documents simply states that “if someone/the par-
ties/one of the parties raise claim, this tablet (the one on which the contract is
written) will defeat (le’it) the claimant”. It is beyond the scope of this paper to
analyze the legal meaning of both clauses. However, two main points should
be emphasized. First, the Syrian clause may be interpreted either as creating
a contractual obligation for any claimant to pay a fine, or simply as stating
the existence of such a legal obligation resulting from customary or statutory
law. Be it as it may, it is clear that the Syrian philosophy of preventing claims
weighs heavily towards severe financial penalties, in accordance with earlier,
local legal tradition. Conversely, the Syro-Hittite formula does not mention

For the meaning of the clause “His heart is satisfied” see WESTBROOK 1991, 219-224; for the “full
price” clause: SKAIST 1995, 619-626.

3 Emar 156, Emar 163.

14 Ex latere venditoris with and without description of the object, ex latere emptoris with and without

description of the object. The Syrian clauses “Silver was received” and “His heart is satisfied” are
not used. The “full price” clause is used very inconsistently. The order of the clauses is generally
as follows: 1. Object, with or without cadastral description 2. Operative section (“the object for x
shekels silver PN sold to PN,” or “the object for x shekels of silver PN, bought from PN”) 3. Clause
“Whoever claims, this tablet will defeat him” 4. Warranty against eviction/ redemption clause (see
below) 5. Clauses of the tablet (see below) 6. Witnesses, sometimes including the scribe.

15 The atypical texts include: RE 7 (sale of a haba’u building; the meaning of this term is unknown

as yet), Emar 225 (a sale between two brothers, who sell to each other their inheritance parts),
Westenholz 12 (redemption of a mortgaged property by the brother of the debtor), ASJ 12 5 (=AuOr
5 8, sale of a kiln).

¢ For the law of Emar, including the law of sale, see LEEMANS 1992, 3-33; WESTBROOK 2003,
657-691.
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punishment at all, and its character is obviously declaratory, pointing to the
tablet as means of proof in case of litigation. As it seems, this was not always
deemed sufficient, and some documents contain a warranty against eviction,
obligating the seller to answer any claim arising in future (i.e. to substitute for
the buyer in the trial) and, in case of successful eviction, to pay twice the price
of the object of sale as damages."”

Moreover, some Syro-Hittite sales are not irrevocable at all, since they
contain a redemption clause, allowing either family members of the seller, or
simply “anybody”, to pay twice the price of the real estate and take it back;
no time limit is ever set. The same goes for slave sales, although there the
redemption price varies from 1 to nearly 3 times the price of the object sold."

Another feature of the Syro-Hittite sales, as well as of the whole Syro-
Hittite style, is the importance seemingly attached to the role of the tablet.
One proof thereof is the widespread use of the aforementioned clause “the
tablet will defeat him”, ubiquitous in all kinds of contracts. Another one may
be a double clause concerning the transmission of the tablet — “the old/whole
tablet of the object of sale is in the basket of its owner/is lost. If it turns up, this
tablet will defeat it/it will be broken”. One of these clauses may be found in 8
Syro-Hittite texts (17%)' and both — in 7 (15%). The numbers for Syrian texts
are, respectively, 1 for the first formula alone,” 9 for the second (6%)*' and 3
texts for both together (2%).%

The data resumed above seem to suggest, at first sight at least, that under
the Hittite rule, two scribal formats mirroring two sets of rules of customary
law were in use. The Syrian style, older and deeply anchored in the local legal
tradition, inflexible or even “fossilized” in a way, did not respond anymore to
the needs of the developing society. Therefore another set of customary rules,
and hence another scribal style emerged, the so-called Syro-Hittite one, much
more flexible and easier to adjust to the needs of a concrete transaction. How-

7 For instance real property sales ASJ 129, ASJ 12 11, AuOr 5 9, TBR 20, and sales of persons
such as Emar 83, Emar 84.

18 For instance real property sales TBR 33, TBR 68; sales of persons ASJ 13 18 (sale of wife, the
redemption price is “one pretty woman”; Emar 217 (sale of four children, redemption price: “four
souls”).

19 First clause: RE 11, TBR 24, TBR 38, ASJ 12 13, Emar 90; second clause: TBR 24, TBR 33,
ASJ 12 9; both together: Emar 76, Emar 85, Emar 206, Emar 207, ASJ 12 11, AuOr 5 9, TBR 37
(only real property sales are taken into account, although the clause may be found also for instance
in a document concerning debts).

2 AuOr 5 5(=ASJ 12 14; again, only real property sales are included).
2l Emar 137, Emar 141, Emar 158, TBR 10, TBR 62, RE 9, Westenholz 5 et 6, ASJ 12 7.
2 TBR 55,TBR 57,RE 3.
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ever, a closer analysis of the textual material shows that such a picture would
be too simplified.

First of all, the Syrian style certainly does seem rigid when compared to
the Syro-Hittite one, but it is neither inflexible nor “fossilized”. All the clauses
are standardized only to a certain degree and could be rephrased if necessary.
The penal clause is a case in point. Not only may the fine have various ben-
eficiaries, established according to rules so far unknown (but for the fact that
if city authorities are sellers, they also receive the fine, and that the so called
“Brothers”,? a rather shadowy group of highly respected citizens, appear as
fine beneficiaries rarely and only in transactions between private individuals),
but those beneficiaries also change with time. The Palace, a new and impor-
tant recipient of the fine turns up (in transactions between private persons or
the ones with a member of royal family as a party) only as late as the times of
king Pilsu-Dagan. This development has been interpreted by D. Fleming as a
sign of growing royal power and of weakening of the collective municipal au-
thorities.* In any case, if the penal clause was really only a “fossilized” relic
of the past, there would be no need at all to change its phrasing.

Similarly, the “clause of the broken tablet” (“if another tablet turns up, it
will be broken”) is mostly formulated with no variation whatsoever, but in
two cases, where obviously the parties deeply distrusted each other, a tablet
turning up “in the basket (i.e. in hands) of the sellers”, named by names, is
specifically mentioned.” It seems therefore valid to suggest that the Syrian
style was not as rigid as it seems to be, and that also the Syrian scribes tried
to adjust to the changing reality while keeping up the main features of the
local tradition.*

An important question to ask would be how the Syro-Hittite style, and
especially the customary law of sale it reflects were created. Of course, one
can only speculate, but it is interesting to notice that each particular clause of
the Syro-Hittite sales has a predecessor in the local legal tradition. Thus, the
description of the property sold, mostly identical to the one in Syrian docu-
ments, is closest (in fact, mostly identical) to the formulary of Middle Baby-

2 See BELLOTTO 1995, 210-228; DEMARE — LAFONT 2012, 129-142.
2 FLEMING 1992, passim.

3 TBR 62, Emar 158. In other words, the buyers suspected that the sellers might one day produce
an old tablet, using it as a title deed in order to unlawfully claim ownership of the object sold; hence
the need to specifically mention this possibility in the written contract.

% On the changes in the content of the tablets due to the transition of power see FIIALKOWSKA
2012, 543-550.

34



lonian texts from Terqa on the Middle Euphrates.”” The operative section®
was probably taken from the Syrian style and often cut short; perhaps the
scribes did not understand the full meaning of all its clauses.” As for the
final formulae, the warranty against eviction is known from Old Babylonian
and Middle Babylonian texts, but also from Old Assyrian documents from
Kanesh and, more importantly, from the Syrian town of Alalakh. The redemp-
tion clause can be found in Alalakh as well, and the clause “this tablet will de-
feat the claimant” obviously originates from Ugarit, where it appears mainly
in trial protocols. To sum up, it would seem that what is called the Syro-Hittite
scribal (and legal) tradition is in fact a mix of local tradition and foreign (but
never from too far away) borrowings, ingeniously put together in order to cre-
ate a new set of legal rules, responding to the needs of the changing society
and of the legal turnover.*

Now, another problem is why this new set of rules and hence a new formu-
lary had to emerge. Why not simply further adjust the Syrian style? To find
the answer, it is necessary to analyze the sale documents of both styles with
respect to the parties involved and to the objects sold.

As far as the former are concerned, two things become immediately obvi-
ous. First, only the Syrian texts feature the city authorities as sellers (described
as “Ninurta and the Elders of Emar”). Second, members of Emarite royal fam-
ilies appear exclusively in the texts of this format, either as sellers (kings or
crown princes), or as buyers (other royals, especially Pilsu-Dagan’s brother
Issur-Dagan), and finally also as witnesses (the king with or without the crown
prince and other royals).*! On the other hand, the new elite, connected with
the Hittite rulers, seem to have taken a liking to the other style, as proven by
numerous Syro-Hittite documents featuring the diviner Zu-Ba’la, a powerful
man protected by the Great King himself,*> and his male progeny. Prosopog-
raphy also shows that usually people who were parties to contracts of one

27 For Terqa see PODANY 2002, esp. 155-170.

2 Part of the document registering the act of relinquishment of rights by the seller and of paying
the price by the buyer. In Syrian texts usually: ,,Buyer from seller the object for x silver, full price,
bought. The silver was received. His heart is satisfied”.

2 This might be suggested by the way they used the clause of the “full price” (“For x shekel of
silver, full price, he bought it”) nearly always present in the second part of the operative section of
Syrian sales. In Syro-Hittite documents, its use seems erratic to say the least. As many as 10 real
estates sales are devoid of it, and the same goes for most slave sales. Moreover, the decision whether
to use it or not seems to have been an arbitral choice of the scribe, with no legal significance.

3 On the origins of the operative section of both styles see SKAIST 2008, 219-229.
31 For a detailed analysis of this phenomenon, see DEMARE — LAFONT 2008, passim.

2 To whom he successfully appealed after being unjustly (in his opinion) burdened with a tax he

did not wish to pay. See SINGER 2000, 65-71.
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style did not participate in contracts drafted according to the other one, nor
were they witnesses thereto, although they are sometimes enumerated among
neighbors of the sold property.

From the above it becomes clear that on the one hand there was some con-
nection between political allegiance and the preferred type of sale contract and
that on the other hand people preferring one style apparently did not mix much
with their fellow citizens who chose to use the other one. Still, the reasons for
such situation remain to be elucidated.

As for objects of sale, the first difference has been already stated — with
one exception, all sales of persons are Syro-Hittite, and so are all contracts of
personal antichresis (ameliitu).®> But there are also discrepancies in the pro-
portions, if not the types, of immovables. The most popular kind of real estate
sold by private persons in the Syrian texts are houses (25, i.e. 35%) and fields
(19, 1.e. 27%), then kirsitu buildings (14, 20%; probably a kind of ruined or
old house**). By contrast, Syro-Hittite sale contracts feature mostly houses
(18, 35%), then come the kirsitu (12,23%) and only 6 fields (11%).

Moreover, significant differences may be observed in the cadastral de-
scriptions of houses in documents of both styles. In Syrian texts, houses are
often irregularly shaped (10 out of 40, i.e. 25%), whereas there is just one
example of such house in the Syro-Hittite ones.* This corresponds well with
archeological finds, according to which there were two types of houses in
Emar — rectangle- and trapezium-shaped, the particular shape being chosen
according to the terrain configuration.*®

Another interesting “geographical” point is connected with the location of
kirsitu buildings. In the Syro-Hittite texts, out of 8 buildings whose situation
is described, 7 give on a road (kaskal); out of this number, 5 roads are named
with theophoric names. On the other hand, kirsitus in Syrian contracts mostly
face huhinnu passages; only 3 front a kaskal road, and only one of those roads
bears a divine name. Therefore, it might be supposed that adherents of both
styles lived, at least partly, in different districts of the city.

3 Contracts whereby the debtor (often together with his family) entered the service of the creditor,

who cancelled his debt in exchange. The minimum service period was life (of the debtor or of the
creditor). Such a contract could be advantageous for both sides: the creditor acquired servants, and
the debtor had at least his survival assured (since he lived at the creditor’s home), while keeping the
status of free citizen. See SKAIST 2001, 237-250.

3 The term is not clear and the discussion thereof — still ongoing. See for instance MAYER 1989,

269-270; HUEHNERGARD 1991, 2, n. 58, 39; ZACCAGNINI 1992, 42-48; SEMINARA 1995, 468-480;
MORI 2003, 48-53; PENTIUC 2001, 99-102; FAIST 2006, 471-477.

3 RE 55, a confirmation of ownership rights.

% See MARGUERON 1976, 193-232; MCCLELLAN 1997, 29-59.

36



On the basis of the material presented above, it seems reasonable to as-
sume that the two styles were used by different groups of Emar population.
Since the royal family and the city authorities obviously chose the Syrian
tradition, the same might have been true for the local aristocracy. This would
also explain why there are no Syrian sales into slavery — those people simply
did not need to resort to such drastic means in order to survive. The same
explication would be valid for the small number of Syrian real estate sales
caused by indebtedness and a much larger amount of the Syro-Hittite ones
brought about by the same reason.

On the other hand, the meager quantity of fields sold in Syro-Hittite texts
could be interpreted as the result of the Syro-Hittite style being used either by
people too poor to own fields, or by “nouveaux riches” whose main areas of
activity did not lie in agriculture, but for instance in slave trade (most buyers
in sales into slavery belong to a few rich families) or divination and teaching,
as it was the case of the Zu-Ba’la family. This would also correspond well
with the hypothesis of S. Démare-Lafont, that the “Brothers” appearing as
witnesses in Syrian sales and testaments were in fact rich real estate owners,
guarding, and by the same token limiting, the possibility to join their privi-
leged circle. Therefore, the Syrian style would be open mostly, or even exclu-
sively to them and their families, whereas the Syro-Hittite format would be the
one of the “ordinary people”.”” As mentioned above, political allegiance also
might have played a role in the development of the latter format, perhaps even
created with the cooperation of foreign scribes coming to Emar with Hittite
magistrates and their entourage.

To conclude, it can be said that Late Bronze Age Emar is a very good ex-
ample of how political environment provoked and influenced changes in the
legal system without forcing them. The Hittites did not intervene in civil law,
but their mere presence and social transformations that followed (for instance
emerging of new privileged groups or pauperization due to wars and duress)
were sufficient for such changes to occur. Not only did it force the existent
customary law to adjust, it also inspired the creation of a whole new set of
customary rules, parallel to those already in use.

37 DEMARE — LAFONT 2012, passim.
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Public Registers of Land Sales
in Ancient Greece”

RACHEL ZELNICK-ABRAMOVITZ

This paper examines inscriptions that record land sales, aiming to find out
whether and how they can teach us the extent to which the polis intervened in
private transactions or even instigated them, and under what circumstances.
Studying inscribed records of transactions in real estate contributes to our
knowledge of the development of practices of recording and publishing con-
tracts. But examining the evidence of state intervention as it emerges from
such records may also contribute to our understanding of the ancient Greeks’
definition of ‘public’ and ‘private’ and of the process leading to the crystal-
lization of these concepts. Of course, definitions of public and private spaces
and spheres of activity were not monolithic. They changed over time and may
have differed from one polis to another. However, I hope to show that in
respect of land sales, public intervention in the private sphere increased over
time in several places, so that sharper lines were drawn between these spaces
in the process.

This is an expanded and revised version of a paper read at the 5" LDAS meeting on ‘Sale and
Community’ in Budapest in October 2012. I am grateful to the participants of the conference for
their useful comments. Research for this paper was carried out during my stay as a visiting fellow at
the Institute of Classical Studies at the University of London, School of Advanced Study (March to
August 2011). All translations from the Greek are mine.
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The terms idios and koinos are generally considered to correspond to ‘pri-
vate’ and ‘public’ respectively, but modern concepts of public and private are
not equivalent to these terms, both of which may contain elements alluding to
individuals and to community." Still, the opposition between private and pub-
lic can be detected already in Homer.? Another word that served to describe
what belongs to the community, as against the private, was démosios. The
latter usually described specific items, such as property, finances or buildings
(whereas koinon seems to have been a more general term for the community
itself), and according to Alain Fouchard it best translates the notion ‘public’.?
More important to the subject of this paper is Fouchard’s observation that the
adjective demosios was also applied to public territory on which it was not
permitted to encroach.* He suggests that demosios was first applied to who-
ever administered the démos as an entity, in the first place to the management
of the ‘common’ lands — lands not yet distributed.” Similarly, David Lewis
observes that in Athens there were areas which had been in the public domain
for so long that no question of private property could arise: the Agora, the
Kerameikos, and the Pnyx (all delimited by boundary-markers, horoi).°

According to Aristotle (Pol. 1267b 33ff.), Hippodamos of Miletos sug-
gested that the territory of the polis be divided into three categories: sacred
(hiera), public (demosia) and private (idia). The question of the relation be-
tween public and sacred land and of their possible opposition has been much
discussed by scholars. Recently Nikolaos Papazarkadas has argued that the
polis of Athens held no property that could be termed ‘public’ other than sa-
cred property, but that the demes (in contrast to the polis itself and the tribes)
held lands as their common public properties (in addition to managing sacred
lands).” Papazarkadas claims that ‘public realty did exist in Classical Athens,
but it did not fall under the category of arable revenue-generating estates.

! See DESCAT 1998.

2

2 CASEVITZ 1998, 41-5, assembles and analyzes the occurrences of idios and its derivatives down
to the fifth century B.C. He argues that in Homer idion means the individual as belonging to a group,
and that originally the ‘private’ was the ‘particular’, the smallest communal unit of the public.

3 FOUCHARD 1998, 59-60. Fouchard bases his conclusions on the examination of some 600
occurrences of demosios in the literature, down to Aristotle, and in epigraphic collections.

4 See Ps.-Xen. Ath. Pol. 3.4; Ath. Pol. 52.1; Arist. Rhet. 1374a5; Syll.?> 279; 936; 938; 1009.
> FOUCHARD 1998, 60.

¢ Other possible sites were the various gymnasia; LEWIS 1990, 245-63, esp. 249.

7 PAPAZARKADAS 2011.
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Rather it consisted of landed zones in mainly marginal areas, used, if at all, for
the common benefit of members of the political community.’®

Whether these arguments are sound or whether the polis had its own ‘pub-
lic’ lands from which it derived its public (démosion) income, private assets
were undoubtedly distinguished from other categories — legally, if not always
in practice.’ But already in the early sixth century B.C. the state intervened in
the private sphere by enacting laws pertaining to private lands.

According to Plutarch (Sol. 21.2-3), until Solon an Athenian could not be-
queath his land even if he was childless; by permitting the citizens to make
wills, Solon »al Ta yENUATA ®THUATA TOV EXOVIWV €moinoev (‘made a
man’s possessions his own property’). On the other hand, Solon restricted this
right to those who were not under the influence of sickness or drugs or impris-
onment, or under compulsion or yielded to the persuasions of their wives.

Likewise, Lykourgos the Spartan lawgiver prohibited the sale of a fam-
ily’s estate, but allowed those who wished to give away their estate by gift or
bequest (Aristotle, Pol.2,1270a 19-21); and at Locri a man could sell his land
only if he could prove that a misfortune had befallen him (Aristotle, Pol. 2,
1266b 20). Other legislators limited the amount of land sold or leased (Arist.
Pol.2,1266b 5-7; 6, 1319a 7-13).

Evidence also seems to imply that in several poleis sales and leases of land
were registered in the local public archives, at least from the fourth century
B.C. Usually this move was initiated by the parties to the transaction, seeking
to protect their rights; but sometimes registration was also a legal require-
ment. Fragment 21 of Theophrastos’ Nomoi (written towards the middle of
the fourth century B.C.) is often cited as proof. Concerning Athens, however,
Theophrastos mentions only the prographé, the registration of the transaction
before its implementation: the sales were registered with the magistrate no
fewer than sixty days in advance and the purchaser had to deposit one percent
of the property’s price (¢éxatooty))."” Outside Athens, he says, a law requiring

8 Ibid. 235-6. Papazarkadas also argues that the supervision of these outlying areas was left to the
demes, but the latter functioned merely as agents and had no rights of possession over these lands;
their own landed properties constituted a different sub-category. The Rationes Centesimarum, he
argues, were ‘the only recorded effort by Athens to make some profit out of her non-sacred landed
resources. Paradoxically, the principle of privatization meant that the project could never again be
repeated.” On the Rationes Centesimarum see below.

°  See the three categories ‘sacred’, ‘public’ and ‘private’ (eite ieQoOV eite dapdolov gite idLOV) in
IG V2 6,line 39, in Tegea (fourth century B.C.), and the contracts made by the polis of Arkesine with
individuals who lent it money, mortgaging the common as well as the private property (T¢ ®OLva xai
Ta Owa): IG XI1,7 66, 67 A and B, 68, 69, 70 (cf. MIGEOTTE 1984, nos. 49-54; GABRIELSEN 2008,
128-30).

19 Theophrastos, Nomoi, Fr. 21.1 (Szegedy-Maszak): €viol 0¢ QOYQAapeLY TaQd T GQY T TQO
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the parties to realty transactions to swear upon a sacrifice as a precondition
to registration (€yyod¢erv) existed among the Aineans (21.3)." Philosophers
too may reflect existing practices. Thus Plato (Laws 5, 745a) prescribes that
every man’s property that is over and above his allotment should be openly
written down (¢v T paveo®d yeyoddpOw) and be kept by the magistrates ap-
pointed by law;'? Aristotle (Pol. 6, 1321b 34-35) recommends the appoint-
ment of magistrates to write down private contracts and verdicts of law (¢tépa
& oy meog v dvaryoddeodal det té e IdLa cupfoOlana xal Tag ®OloELS TOG
&n TV duwaotneinv).!?

Registration of land sales in Ptolemaic and Roman Egypt, the katagraphe,
was required by law in order to render the transfer of title valid (see P.Hal. 1,
11. 242-59; P.Adler 13).'* In his Rhodian oration, Dio Chrysostomos mentions
as a matter of fact the registration in the city’s records of purchases of land,
boats or slaves, alongside loans, manumissions of slaves and gifts (31.51).
Yet as Moses Finley noted, although the state had an interest in public records
and public knowledge of the legal and economic position of the land, public
record-keeping was ‘generally spasmodic, impermanent, and unreliable’."

Sometimes, the parties to transactions in real estate decided to inscribe the
deeds on stone or metal. Examples of such private advertisements come from
different parts of the Greek world. The fourth-century B.C. horoi in Athens and
places under her influence certified that a certain piece of property had been
mortgaged, for example, /G 112 2658 (ca. 350-300 B.C.): 6p0¢ yw/Qilo memo/
opévo et Moet ta/ldl Kaidg/tedto iH — (‘boundary marker of land sold
upon redemption to Kallistratos’ son for the price of ---"). Unlike the Egyptian
katagraphé, which could be carried about, the horoi were fixed in the ground
and were meant to make public the transactions indicated by them.'

Other examples are the lead tablets from Sicily, which record individual
transactions and date to between the fourth and the first century B.C. For ex-

Nuégwv ui) Ehattov 1) ENrovta, xabdmeg ABnvnot.
"' Theophrastos also mentions other poleis’ legislation that does not involve actual registration
but makes sure that the sale is publicized and the ownership guaranteed. Thus at Cyzicus the sale
had to be announced many times for five days (21.1); see also on Thurii (21.2). For a discussion of

Theophrastos’ Nomoi see also FARAGUNA 2000, 71-4.
12 Cf.754d, 850a, 855b, 914c.

3 For a thorough discussion of Plato and Aristotle on land sales registration see FARAGUNA 2000,

65-71. See also FARAGUNA 2005.
14 See WOLFF 1948; FARAGUNA 2000, 75-82. See also YIFTACH-FIRANKO 2014.

5 FINLEY 1985, 13-14. For other testimonies to registration of lands and sales see FARAGUNA 2000,
82-7.

16 On the Attic horoi see FINE 1951; FINLEY 1985.
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ample, SEG 34,940 from Kamarina (= ed. pr. F. Cordano, BA 26, 1984, 34-41;
Dubois 1989, 131-5,no. 124), dated to the third or second century B.C., reads:"’

[¢mi — — —], Hoaiov &x[ton iota]uévou, ov[vlahhoaxthowv mfplootdtag /
Aivaloyog] Khedvdgov. Zw[ot]otoat[o]ls Ofwv[o]lg vi(ta) m(dta) Emgioto
oxnowy ol / Ta<v> xammhelav Tav Alwv[og] maoav xol o Bupmpota, TolKoug
%nowovg / moti PhdEEvoV ol @odoullov, hatpa [V]meg T'dov xa ®[e]looo{o]
opdoag, / o Alwvog tot ‘Hoaxheida té(toata) mo(MTa) TETEMROVTA TOAAVTOV-
Gumoyor / Aglotmv "Eppevida vij(ta) mo(dta), ®ilmrog Iavoavia vij(ta) modta,
/ Agtauidwoos Hooaxdel[d]a té(toata) mo(dTa), Iavoaviag Swowmpdteog vij(To)
mo(®ta), / ‘Hodxlerog Ninwvog to((tar) mod(ta), Zavvo[v] Zwmbov TETea(to)
mow(tar), / Zipog I'ehwiov vijr(a) mo(dta), Nivwv EvBupéveog éxt(a) modt(a),/ 0¢ .
/ ®@e0dw[p]og Adumvog éx(ta) mo(dta), ['Ehwv Kaiiotodtov €xt(a) mod(ta).

[In the year of...], on the sixth day of the month of Heraion, when Dinarchos son of
Kleandros was the president of those responsible for drawing the contracts: Sosistratos son
of Theon, of the last phratry, first tribe, bought the house and the shop of Dion, in entirety
with the planks, its walls adjacent to those of Philoxenos and Thrasyllos, the street above
(the sanctuary) of Gaos and of Pherssophasa, from Dion son of Herakleidas, of the fourth
phratry, first tribe, for the price of forty talents. Guarantors: [here follows a list of names].

Cordano understood the cuvallaxtiowv mEootdtog mentioned in line 1 as
a magistrate in charge of drawing up contracts. It has been suggested that this
person was rather an official who acted as the president of a collegium respon-
sible for drafting contracts.'® If this interpretation is correct, it might indicate
the existence in Kamarina of an institution similar to the Egyptian katagrapheé.
In any case, only one other document from Kamarina, dated to the second/first
century B.C., seems to refer to the same official.’” The letters 8¢’ in line 10
have also been subject to several interpretations.”® But whatever the correct
interpretation, Faraguna rightly stresses that these elements in the inscription
indicate the active intervention of magistrates in the drafting and keeping of
contracts, akin to the astynomoi in Tenos (on which see below).?!

17" For the whole corpus of lead tablets from Kamarina see CORDANO 1992 (SEG 41,778-795), who
argues that these tablets served as allotment plates during elections of magistrates. See also DUBOIS
1989, 131-5, no. 124, and cf. GAME 2008, 151-3, no. 79.

'8 DuBoIs 1989, 131-5, no. 124: ‘il est vraisemblable que le nom d’argent en -TfHQ désigne un
college, présidé par un mpootdtog chargé de veiller a la 1égalité des actes entre particuliers et, sans
doute, de rédiger ces contrats’ (p. 133). FARAGUNA 2000, 92-99 (apparently unaware of Dubois’
suggestion), postulates a similar view and compares this office to the astynomoi of Tenos (see below).
For a summary of the interpretations offered see GAME 2008, 152.

9 SEG 39,1001 (ed. pr. G. MANGANARO, PP 44, 1989, 196-9 = GAME 2008, 153-4, no. 80), line
1-2: mpootdrag [Mavoaviag / [Puhotion(?)]vog.

20 See FARAGUNA 2000, 96; GAME 2008, 152.
21 FARAGUNA 2000, 96.
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The inscribed records from Olynthos are private documents as well. One
example is TAPA 69 (1938),47-50, no. 3 (ca. 375-350 BC):

Be6g. 00V e00e]ia- € / [Agrotofoiiov] Kalh/xpdteog [iepéw]c: peig / Tagynhdv.
Zwik[o]g / ®hongdteog ma[p]d / Awomeibeog Tod A[v]/Tidtoov v [oi]xinv / v
gyoutvnyv [t]fig / [AJloxdéog tod [XGom]/[v]og oining »ai Th[g] / Tdv Amorlhodd[o]ov
/ mo<i>dwv {1200 dr.}® PBePfar[w]/tic Mohepdoynlc Z)/[t]lodTwVvog MAQTV/QES
Arorig Xdow/vog, EVEIBeoc Eav/Oimmov, ®ihwy Oe0/d6Tov.

God. A straight purchase.” When Aristoboulos son of Kallikrates was the priest. In the
month of Targelion. Zoilos son of Philokrates (bought) from Diopeithes son of Antipatros
the house adjoining the house of Diokles son of Charon and that of the children of
Apollodoros, for 1,200 drachmas. Guarantor: Polemarches son of Straton; witnesses:
Diokles son of Charon, Euxitheos son of Xantippos, Philon son of Theodotos.”

Although Zoilos, the purchaser, and Diopeithes, the vendor, made sure that
their transaction be valid by dating it, specifying the location of the property
sold, using a guarantor and witnesses, and giving it publication, this is still a
private document. And we do not even see evidence for the intervention of
magistrates (as was the case in the inscription from Kamarina cited above).
The inscriptions from Amphipolis, on the other hand, show state intervention,
although the documents are still private initiatives. Thus SEG 41,556 = Hat-
zopoulos, Meletemata 14,1991, 19, no. 2 (ca. 357/6 B.C.):

é¢mplato Avrdpowv w / moo Mevav{v}dp{o}ov oixia/v dgooyumdv dromooimv
v / dydofprovta, N yeitov / Kdowv xai Agoufig xai Ni/xavdgog, ém émotdtou
/ Tr<d>oyems: BePfowti)s / Ayhai{ai}vog - pd<e>tveeg IMokd/fovdog, Motovog,
vy / Agyumog: v T 8¢ Té/h ologl O moLGuev/og dmavto nal &l T/L G0 VIEQ TG
oi- vwv/niag. rasura.

Lykophron bought from Menandros, for 280 drachmas, a house whose neighbours are
Kason, Droubis and Nikandros, when Sparges was the epistates. Guarantor: Aglainos.
Witnesses: Polyboulos, Poianthos, Archippos. The purchaser will pay all the taxes and
anything else concerning the house.

It is remarkable that the document from Amphipolis mentions taxes (fele, lines
10-11) paid by the purchaser. This means that at least in the year of the epon-

2 HATZOPOULOS 1988, 24, argues that this expression meant that the purchase immediately
resulted in acquisition of ownership (‘achat direct’), whereas the phrase oUvY) ®dtoy0g (as in e.g.
SEG 38,671 from Stolos) which was a definitive purchase without the possibility of repurchase
(‘achat ferme’). See, however, THUR 2008, 180-4, who contends that ouv) €UBela means a sale
which ‘does not face objection from any third party’, whereas oUVT] ®4T0Y0¢ is a purchase that is
bound or blocked by protest.

» On the inscriptions from Olynthos see also FARAGUNA 2000, 99-108.
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ymous epistatés Sparges, the polis of Amphipolis intervened in the private
sphere of economic activity by taxing transactions of immovable properties,
as was the case in Egypt and in Attica.** Hatzopoulos believes that a similar
tax system existed in Kellion in Chalcidike, where other inscribed deeds of
land sale were found.” Faraguna too argues that despite its being attested in
only two inscriptions from Amphipolis (a fact he ascribes to the documents
being extracts from the original documents), such a tax was the general rule
there, and that it was exacted for the public registration of the acts.?®

The above examples show that some people in the fourth and third (or
second) centuries B.C. decided to publicize their transactions in real estate on
stone, probably in addition to their registration in local archives.”” The dat-
ing of the inscriptions by eponymous magistrates, the involvement of special
magistrates, such as the ouvalhaxtnowv mEootdtog in Kamarina, and the
mention of taxes in Amphipolis and Chalkidike attest — where such constitu-
ents are found — to the intervention of the state in private economic activity
and its control of real estate transactions.” In this respect, these inscriptions
support what we know from the literary texts discussed above. Still, the publi-
cation of these transactions was not a state enterprise and nothing implies that
it was dictated by the state.

Although the time of the first inscribed transactions roughly corresponds
to that of Aristotle’s and Theophratos’ prescriptive and descriptive evidence,
there is a difference between registering an act on papyrus or a wooden tablet
and depositing it in a local archive and inscribing it on imperishable material
which is set up in a public place. As far as I know, there is no evidence of any
legislation in the various poleis that required the inscription of land transac-
tions on stone, in addition to or instead of registration before a magistrate and
deposition of the documents in the local archives. A logical explanation for
the decision of parties to transactions in real estate to use inscriptions is the
wish for wider and permanent publication as a guarantee of their preservation

2 Another document from Amphipolis, dated to the same year (SEG 41,557 = no. 3 in Hatzopoulos
1991), specifically mentions this tax (line 14); Hatzopoulos suggests that in nos. 6 and 9 (SEG 41,560
and 41,563 respectively) the quoted prices of the sold properties may have included taxes. He also argues
that the rates of the tax were 20 dr. for prices lower than 500 dr., and 30 dr. for prices higher than this.

% See HATZOPOULOS 1988, 31-3, no. 4 from Kellion (identified by the author with Stolos), where a
house is sold for 238 dr.; Hatzopoulos suggests that the real price of the house was 200 dr., to which
were added a sale price (¢t viov) of thirty dr. and a surtax (xnoUxelov) of two dr.

2 FARAGUNA 2000, 105-6.

27 FARAGUNA 2000, 106-7, concludes that these inscriptions do not reproduce the content of
contracts, which could be deposited with a third person, but that of the record made before the
magistrate. See also THUR 2008, 176-7; GAME 2008, 172.

2 Cf. FARAGUNA 2000, 115.
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or, if the property was given as security for a loan (as attested in the Attic
horoi or in some of the inscriptions from Olynthos — see below), to warn po-
tential purchasers or lenders that the property was encumbered.” Concerning
the inscriptions from Olynthos, Lisa Nevett has also suggested that advertis-
ing these transactions increased the purchasers’ personal prestige.*® Others
propose that the uncertainties connected with the expansion of Macedon could
have motivated the citizens of neighbouring cities or confederacies to inscribe
the acts, so that proofs of the private contracts would remain intact after an
eventual conflict.’! But as Game comments, one may ask why they kept on in-
scribing acts when the situation became more stable, as is the case in Amphi-
polis.* Still, political events may have induced people to give a more public
and endurable form to the document recording their contract.

Another question, related to that of motivation, is whether these inscrip-
tions, most of them found in situ, in the houses or fields to which they referred,
record real sales or lands put as securities for loans (mpdiolg €m Aboer).*
However, since my concern is with the publication of the documents, not the
nature of the transaction, I do not intend to discuss this issue here.

But how should we interpret long inscriptions listing numerous transac-
tions, sometimes mentioning taxes, and undoubtedly done within the frame-
work of legal restrictions and registration practices pertaining to the relevant
poleis? Should we see them as identical in purpose and motivation to the doc-
uments discussed above?

In a short while I shall discuss several documents of such character from
different parts of the Greek world. My working assumption is that unlike the
individual documents discussed above, inscriptions recording numerous real
estate transactions were inscribed by a state decision because of special cir-
cumstances. To make my case clearer, let us examine first an inscription that
belongs to the group of individual, private acts from Olynthos, an example of
which was discussed above; but this one mentions the polis of Olynthos as a
vendor in a real estate transaction. TAPA 69 (1938) 52, 6 (400-348 B.C.) reads:

2 See GAME 2008, 171-2; NEVETT 2000, 334.
30 NEVETT 2000, 334, 341. But see THUR 2008, 177.

31 HATZOPOULOS 1988, 72-7, and DOUKELLIS 1988, 156, argue that this situation is reflected in the
low prices of the properties. See also FARAGUNA 2000, 107-8.

2 GAME 2008, 172.

3 See FARAGUNA 2000, 103, who argues that unless the inscription explicitly mentions security
it records real sale. For a detailed discussion of the documents recording securities see THUR 2008,
176-84.
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0edc. TOym dryad1). ovi / evbelo- unvog IMavOe®/ vog ém Khedvdoo Zhow/ vog iepémg,
Srofv[iog] Aomtia / tapd Pewdimumo td Peld/wvog v oinlov fjv émg/iato Peiduumog
oA TG / mohews thg OMvOiwv / Ty €ouévny g TnMexhémg Tetodnig yhiwv
/ mevtaxooiov- Befawtall]l / Heddweos Heodmho, ABn/vodmeos Agiotodiuo,
Zt/oNviog [(patronymic)]- NGQTVQEG...

God. Good Fortune. A straight purchase. In the month of Pantheon, when Kleandros son
of Soson was the priest, Strenios son of Aspias (bought) from Pheidippos son of Pheidon
the house which Pheidippos had bought from the polis of the Olynthians, adjoining that
of Telekles, for the price of 4,500 (drachmas). Guarantors: [names]. Witnesses: [names].

It has been suggested that the earlier sale by the polis of the house to Pheidip-
pos, the vendor in this document, may have been the auction of a confiscated
property > If this property was one item in a list of confiscated properties
auctioned by the polis, which is a reasonable guess, the polis might also have
decided to engrave on a stele an inventory of the confiscated properties, with
the names of the former owners and the names of purchasers, as well as the
proceeds from this auction — the sort of publication we see, for example, in the
Attic Stelai (IG TP 421-430).% But no such inscribed inventory for Olynthos
has been found, and what we have here is only an allusion to a state transac-
tion within a private document.

Another case which seems to teeter between the categories of private and
state publication is a somewhat unique inscription found in Mieza in Mac-
edon: SEG 53,613 (ed. pr. E. Stefane, AE, 2003 [2005], 155-196; ca. 250-225
B.C.).* Here I quote from col. I (fragments A and B), lines 1-18:

[Zo®mueog T'ogylo EmIaTo TOQO- - - - == === === === m oo oo oo - TAE]-
[60]a [:] PO® : draivag : OFE : 1o[v mepl Agotéotalg, 10 mAEBQOV douyum(Vv)
2O Ty T Exer aoav: [Beformtlol “E{Z}ntme Mavvia Zxvdoai-
0¢, Attivag Avdgovinov Ne[amoMtIng - 1] dvi) £yéveto unvog

4 TIgoutiov, ¢m émotdrov ‘Ov[oudoylov, ispéwg Nindvoog, Tayn-
vot®v Evmohépov, Niwdvo[pog: pldotueeg AcoxAnmodweog
Swmdtoov, Avtipihog Baf. . . . . . 1, Aoyévng TTvBoyévoug,
®ihog Agomida, Pihmmog Ay[. .JOxtov Zxvdoaiog, Mévav

8  Mohwvog Zxvdpaiog, TOAwv Ad[Ouo]u

3 Bull. Ep. 1939, no. 168. On the expression dvi) ev0eia (‘straight purchase’) see above.

3 See also BLOUMEL 1993 (= Syll? 46; cf. SEG 43,713), an inscribed record from Halikarnassos
(425-350 B.C.) of properties confiscated and re-sold, listing the names of the purchasers.

% The inscription consists of five fragments; Stefane re-published fragment A and published the
other four fragments (B-E). For a summary, see Hatzopoulos in BE (2006), no. 252; GAME 2008,
93-101, no. 39.
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B Zmmvog Togyia émpiato magd Ad[pld<a>Tou yiv TV el Néav

oMV ol Agotéootag, mhébpoa : POO : [a]xaivag : OH : ta éxouevo
v maed Kooteod fiydoacey ol [T]dv Attiva - 10 mhé0gov

12 doayudv : O : - Beforwtig Oéootng Z[wi]hov Magwviaiog - TV Ti-
v ExeL maoay - 1 MV yéveto unvog Iepitiov ém ém<i>-
otdrov ‘Ovoudyov, iegéwg tob [AJoox[Mnmod Nudvogog, ta-
yovatdv Evmolépov, NudvoQog - udo[t]uoeg din<o>0tdv Avoavi-

16 ag Zwittov, Evmolepog Taotiog - {M} [av]tia duwaotdv Nixov-
d00g Zifvotiov, Ohdpmyos Sandha, T[O]hwv Adlpov, Acoxin-
OOWEOG ZWTATQOV.

(A) Zopyros son of Gorgias bought from [---] 179 plethra, 75 akainai of land in the vicinity
of Droiestai, at the rate of 70 drachmas a plethron. He paid the entire sum. Guarantors:
Hektor son of Mannias, a Skydraian, and Attinas son of Andronikos, a Neopolitan. The sale
took place in the month of Peritios, when Onomarchos was the epistates, Nikanor was the
priest, and Eupolemos and Nikanor were the ragonatai.’” Witnesses: [names].

(B) Zopyros son of Gorgias bought from Adrastos a plot in the vicinity of Neapolis and
Droiestai, 179 plethra, 78 akainai, adjoining the properties he had bought from Krateros
and from Attinas, at the rate of 70 drachmas a plethron. Guarantor: Orestes son of Zoilos,
a Marinian. He paid the entire sum. The sale took place in the month of Peritios, when
Onomarchos was the epistates, Nikanor was the priest of Asklepios, and Eupolemos and
Nikanor were the tagonatai. Witnesses of the judges: [names]. Against(?) the judges:
[names].

The inscription as a whole mentions ten deeds of land sale (four of them almost
complete, the other six fragmentary). Each deed records the name of the ven-
dor, the nature and/or the location of the land sold, its size and price, the wit-
nesses and the guarantors. Each deed is also dated by the month, the epistates,
the priest of Asklepios and the tagonatai. The purchaser in all the recorded
transactions is one and the same person, Zopyros son of Gorgias, and he seems
to have bought these properties in the course of three consecutive years.*®

It is not clear why Zopyros’ land acquisitions (more than 32 hectares for
more than 26,500 drachmas®) were inscribed on stone and set up in a public
place. On the one hand, this inscription seems to belong to the category of pri-
vately inscribed land sales discussed above (such as those from Kamarina or
Amphipolis), except it clusters together several acts instead of inscribing them

37 Stefane explains that these Tayowvatal were annual officials. Hatzopoulos (BE, 2006, no. 252,
pp- 676-7) reads Tay®V dTdv. See also GAME 2008, 97-8.

3%  Hatzopoulos, BE (2006), no. 252, p. 677. Cf. GAME 2008, 98.

¥ Hatzopoulos, BE (2006), no. 252, p. 676. Hatzopoulos corrects the ed. pr. in the calculation of
the total size of the lands bought and the price paid. On the amounts paid by Zopyros see also GAME
2008, 100, who infers that Zopyros belonged to the elite of Mieza.
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on separate steles. It may be that because the landed properties that Zopyros
bought were situated in a relatively small area (hence also the repetition of
names in different capacities: officials, vendors, and witnesses),* he wished to
give publicity to the fact that he was the new owner in that vicinity.

However, there are some elements that render this classification difficult.
First, these acts, all of which start with the name of Zopyros as the purchaser,
were probably arranged month by month, year by year, as a kind of inven-
tory. This led Game to propose that the register was intended as an evaluation
of Zopyros’ property, perhaps for tax purposes.*! Game also suggests that the
use of formulaic forms in these records may be a sign of the rationalization of
the administrative system under the Antigonids. But why was it considered
necessary to inscribe this assessment on stone? Another confusing constituent
of the inscription is the mention in act B of pdotveg duaotdv, ‘witnesses
of the judges’, and dvtio diraot®v, those ‘against the judges’ (lines 15-16).
Act C has a slightly different formulation: pdgtvoeg di[raot®d]v Avoaviog
/ Zwittou ot Tdv dAhwv (lines 25-26), followed by four names, and in act
D the text after pdotvoeg Owaot®v (lines 34-35, followed by four names)
has not survived, but might have been formulated as in act C. Stefane proposes
that these pdotveeg duwaotdv might have been the same as the Pactixol
dwaotai, the ‘royal judges’ mentioned in another Macedonian inscription,
SEG 47,999 from Tyrissa (ed. pr. P. Chrysostomou, Tekmeria 3, 1997, 23-43),
dated to the early second century B.C. and recording two transactions concern-
ing the same vineyard.” Lines 5-7 of the inscription read dixng yevouévng /
[100g] Toig Baothrois duwalo]/[t]aig (‘the trial being conducted in front of
the royal judges’). Chrysostomou notes that this is the first time that this mag-
istracy is attested in Macedon, and suggests that the trial may have been con-
nected with the fact that the vineyard was sold by Philagros’ son and widow.
He raises the possibility that the ‘royal judges’ of Tyrissa were identical to the
‘witnesses of the judges’ in Mieza (where they acted as witnesses) and to the
judges mentioned in other Macedon inscriptions.* Chrysostomou proposes to
see in these ‘royal judges’ a secondary legal body, called to approve cases on
appeal.

40" In the course of the month of Peritios Zopyros bought three plots in the same neighbourhood

(el Agoléaotag; acts A — C) and another which bordered on his estate (act D).
41 GAME 2008, 99.
42 In the first transaction Philagros had bought the vineyard from Philippos; he then gave part of it to

Boukartas, probably his son. In the second transaction, after Philagros’ death, the vineyard was sold
by Boukartas and Philagros” widow to Polyainos. See also GAME 2008, 101-3, no. 40.

4 E.g., Meletemata 22, Epig. App. 50 (= IG X(2) 1, 1028; Thessalonike, 240-230 B.C.); IG X2 1,
3 (Thessalonike, 187 B.C.).

PUBLIC REGISTERS OF LAND SALES IN ANCIENT GREECE 51



Since nothing is known about this magistracy, it is not possible to draw any
definite conclusion. However, if the inscription from Mieza indeed refers to
judges, this might indicate, as Game suggests,* that the sales were executed
according to a court ruling. Although, as the ed. pr. notes, the ‘witnesses of
the judges’ appear only in three of the ten transactions on the stone, it is still
possible that all the acts were of the same category. It may be that the regis-
ter of Zopyros’ acquisitions was displayed publicly because these lands were
now put up for auction following a court decision — perhaps in a way similar
to the Attic Stelai (/G TP 421-430) and to SGDI 5653 from Chios (475-450
B.C.). The latter seems to have contained two inscriptions: the first [A] re-
cords the delimitation of a plot of public land, probably because of acts of
usurpation by private citizens; the second [B-D] records the auction of lands
confiscated from citizens.* The list of Zopyros’ acquisitions in Mieza might
have been similarly compiled and inscribed because it was deemed essential
to publicize the exact location and the identity of the former owners of each
plot, now being put up for a re-sale. However, the mention of the pdtveg
duraotdV as witnesses to the various purchases made by Zopyros may speak
against this interpretation, which assumes that they were involved at a later
stage when Zopyros’ purchased landed properties were perhaps confiscated.
Yet even if this interpretation is wrong, the pdotveg diwaotdv apparently
were state officials; the use of their services — whether as judges or witnesses
— shows the involvement of the state in realty transactions. I therefore suggest
as an alternative interpretation that the pédTvoeg dtaot®V or the facthnol
dwoaotai were in charge of registering landed (and perhaps other) transac-
tions in third-century B.C. Macedon; in the process of registering land sales
(which was perhaps conducted as a trial), challenges to the transactions may
have been raised by rival claimants, hence the mention of dvtio OtxaoTdv.*
The absence of this term in act A of the Mieza inscription may be accidental
and the result of the negligence on the part of of whoever drafted the text (or
copied it from the original, hand written contract). The other acts are too frag-
mentary to decide whether they alluded to these ‘judges’.

“  GAME 2008, 100.

4 FARAGUNA 2006. Cf. the list of confiscated properties and their purchasers in an inscription from
Halikarnassos, mentioned in n. 35 above.

4 Or perhaps we may see Zopyros’ case as similar to the process attested in Syll.> 279 from Zeleia
(shortly after 334 B.C.), where an elected committee of nine citizens (called dvevetai) is to check
public lands (ywoto dnudoia), supposedly usurped by private citizens. For the process of legal
decisions to be taken in case of disputes, eleven elected citizens are to serve as Oua.otai, judges, aided
by three cuviyogot (lines 27-30). Could it be that the pdoTveg dunaotdv and dvtio dStraoTd®V of
Mieza were involved in a legal dispute between Zopyros and the polis over the ownership of lands, a
dispute that Zopyros eventually won?
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The first document I discuss in the category of “state publications” is the
so-called Rationes Centesimarum, from which I cite two passages:*’

(a) Stele 2, Face A, col. 1 (/G 112 1594), lines 15-22: Attica; mid fourth century B.C.:
15  étépa ¢oyatia v Bfj[oau]
ovn Kheopédwv Aéovtog A/[ — — —]-
¢téga oyatia év ITopm [L to On]-
pootan Ghmt xohovpe[vov],
étéoa oyatio ép ITopw[L THc]
20 oUThg TAOTNG vac.
v appotépwv Evxing Alaniéovc]
Alaevg HAAT

Another outlying estate in Besa; buyer: Kleomedon son of Leon of[--]. Another outlying
estate in Poros, called ‘the public threshing floors’; another outlying estate in Poros, of the
same name; buyer of both: Eukles son of Lakles of Halai: 125 dr.

(b) Stele 3, Face A, col. 1 (IG 112 1596), lines 5-11: Attica; mid 4" century B.C.:
5  [Hlpaxléovg iegopviuo[veg]

Xaloavdgog Anpoxito[v Ahwr(exiifev)?]-
Anpoxfs I'vab[ilov Alwm[(exfifev)]
amédovto yweiov Ahwre[xfot]
dvN Avorrdtng Avoludyov Agu(dvaiog) — éxot(oot) — |

10 xedpdhawov : LTTTXXXHHH :
tovto éxatooth) : [FHHHAF}|}

Of Herakles, hieromnemones: Charisnadros son of Demokritos of Alopeke and Demokles
son of Gnathios of Alopeke sold a site in Alopeke. Buyer: Lysikrates son of Lysimachos of
Aphidnai. Total: 13 talents 3,300 dr. hekatoste: 807 dr.

The Rationes Centesimarum (or the hekatoste-inscriptions) comprise four ste-
les that record sales of land by Attic corporate groups (demes, phratries, etc.)
to individual citizens in the second half of the fourth century B.C. The entries
are very concisely formulated, describing the sold property in outline, naming
the selling group and the purchaser, and noting the price and the one percent
tax paid (in passage b cited above a grand total is given).* Lambert has con-
vincingly argued that these inscriptions should be understood in the context of
the processes of accountability, characteristic of democratic Athens. Hence,
the Rationes are no mere copies of the transactions but accounts of the pro-
ceeds from the hekatostai collected in these transactions; the hekatostai, he

471 follow the edition of LAMBERT 1997.

4 LAMBERT 1997, 270-1, suggests comparing the hekatosté in these inscriptions with the payment
of one percent put down sixty days in advance by purchasers of landed property, as reported by
Theophrastos (see above). Contra, FARAGUNA 1998, 179.
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suggests, went to Athena, and the accounts were probably issued by the joint
board of the treasurers of Athena and the Other Gods.* In this respect the
Rationes are analogous to the fifth-century Athenian Tribute Lists (/G T° 259-
90), as the latter record not the sums paid as tribute but the taxes due to the
goddess.” That the record of the transactions themselves ‘was incidental, as it
were, to the formal purpose of the texts — to record the payment of Athena’s
due portion’ can be inferred from the absence of an accurate description of the
properties sold: the terms ywe{ov and ¢oyatid, the demes’ names, and the oc
casional designation of the asset were apparently considered sufficient.>! This
is not the case in the private documents discussed above, nor in other formal
Attic accounts stemming from sales or leases of landed and other properties.
For instance, IG T 424, one of the Attic Stelai recording the sale of the con-
fiscated property of the Hermakopidai in 414/3 B.C., describes in detail the
boundaries and location of the houses sold. This feature of the Rationes Cen-
tesimarum also relates to the circumstances of their publication.

Lambert argues that the Rationes reflect Lykourgos’ policy to increase
Athens’ revenues and to improve the exploitation of land resources.’? Lykour-
gos first appears in 343/2 B.C., hence Lambert assigns stelai 1 and 2 of the
Rationes to ca. 343-340 B.C., dating the other two stelai (3-4) to 330-325 B.C.
It is roughly at this time that other inscribed accounts of sacred leases appear,
probably also connected with Lykourgos’ policy.® Lambert also suggests
that the Rationes may represent a shift from the public sphere to the private,
consonant with a contemporaneous trend of shifting the burden of communal
euergetism from the obligatory liturgical system to reliance on the goodwill
of wealthy individuals.>* Faraguna, in his review of Lambert, suggests two
other motives: the need to intensify agricultural production at a time when
Philip IT was ominously approaching the straits, and to increase the efficiency
of the fleet by raising the number of those potentially liable to the trierarchy
(formerly exempted from this liturgy).” Faraguna rightly points to reasons
which are beyond, or — more accurately — additional to the financial purposes,

4 LAMBERT 1997, 272-3.
0 Ibid. 273-4.
St LEWIS 1973, 199; LAMBERT 1997, 228. See also FARAGUNA 1998, 175. For a typical description

of the asset’s location, see e.g. passage “a” above, lines 17-18: £€tépa €oyatia v IToow [L TO dnl/
pootat dimt xohoue[vov] (‘Another outlying estate in Poros, called “the public threshing floors™).
2 LAMBERT 1997, 280-91. See also PAPAZARKADAS 2011, esp. 235-6.

53 LAMBERT 1997, 289-90.

3 Ibid. 291.

3 FARAGUNA 1998, 179.
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but these reasons do not fully explain why it was decided to inscribe on stone
not only the amounts of money paid as taxes but the details — sketchy and
general as they are — of the transactions. As noted above, the Rationes Cen-
tesimarum record the identity of the selling groups, the officials conducting
the sales, the properties sold and the names of the buyers, as well as the prices
paid. Lambert suggests that these records were also relevant to the account-
ing processes of the other officials involved and could be consulted in case of
dispute.” I would like to suggest that the Rationes Centesimarum served also
as permanent proofs for the landed transactions they recorded: disputes could
also have arisen between the selling groups and the buyers, not only between
the officials involved. The ascendancy of Macedon and the involvement of
Athens in military operations might have induced the Athenians to safeguard
the transfers of ownership on landed property by inscribing them on stone. If
Lambert is right that the inscriptions are the result of Lykourgos’ policy, these
records are a unique combination of state initiative, privatization of public (or
demotic) lands, and official publication of the sales and of the state’s revenues
derived from the taxes paid on these sales.

Several inscriptions listing land sales in the late fifth or early fourth centu-
ry B.C. have been found in Erythrai. Each inscription consists of numerous
deeds, again concisely and identically formulated. Here is an example:

SEG 37917A, lines 1-14 (ed. pr. Engelmann, Epigraphica Anatolica 9, 1987,
134-138, no. 3):%

A. [----19----J\hog, EmwA[10M - - 6 - -]
[- - - - 14- - - ém]dviov Oéxa, Empiato - 4 - ]
[- - - - 14- - - ] v AmoAMwvidev tod AvT. . ]

4 [y Aug v Arléhog, EmwAOn puotéwv émtfox]-
[ooEwv €] (noolv, Emmviov Tecoagdrovia, em[ot]-
[ato Mw]viov ‘Hpodpdveug v ‘Exatoufiov tod Z[ws]-
[boo]v Gumehol &v Agyadedouy, altiveg ooy [Am]-

8  [éMA]iog, EémmAnOnoav éEanootémv, Emmviov O[éx]-

[a], émpiaTo AQLoTthuwy Adermvog v dAAN Y7 &v [AT]-
Mrolg, EwANON MV EEanootéwv 0éxa, [€m]-
®MVIOV glnooLv, empiato Znvodotog ITubEgu[o]

% LAMBERT 1997, 275.

57 Other Erythraian inscriptions recording land sales are . Erythrai 153 (SEG 37,918), and possibly
154, 156; S. SAHIN, EA 9 (1987), 52, no. 1 (SEG 37,921), 52-53 no. 2 (SEG 37,919), recording the
payment of eponion.
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12 Nuwdvdgov 1od Hoaxnheitov yf) év Abhxoi[g, ft]-
1S v M oxmvoc, émmin0n émtaxioyhény [Tot]-
AROOLEMV OENAL, ETTDVIOV TEGOOQAKOVTO. ..

[---1lios, sold [for ---], eponion: 10. [---] bought from [---] a plot, the one which belonged
to Apellis, sold for the price of 10,720 drachmas, eponion: 40. Minion son of Herophanes
bought from Hekatombios son of Zopyros vineyards in Argadeusis, those which belonged
to Apellis, sold for 600 drachmas, eponion: 10. Aristemon son of Dorkon bought another
plot in Aulikoi, sold for the price of 1,610 drachmas, eponion: 20. Zenodotos son of
Pythermos bought from Nikandros son of Herakleitos a plot in Aulikoi, that which belonged
to Myskon, sold for the price of 7,310 drachmas, eponion: 40. Etc.

For each deed of sale the eponion, a sales tax, was paid.”® Like the Rationes
Centesiamrum, this document is very different from the individual acts cited
above. The Erythraian inscription was formulated in such a way as to accom-
modate on the stone as many transactions as possible. Again we may ask,
what was the motivation behind this publication? If the parties sought legal
protection, was not registration in the public archives enough? If it was pub-
licity that they wanted, why not make an individual, private inscription as
in Sicily, Amphipolis or Olynthos? The record of the sums paid as eponion
may suggest that, as in the case of the Attic Rationes Centesimarum, the state
wished to have an official and public account of the taxes paid on sales of land.
But, again, this cannot be the sole motivation.

We do not know the exact date of the inscriptions. An Athenian decree,
found at Erythrai and dated to shortly before 386 B.C. (that is, before the
Peace of Antalkidas), might be of help. It promises support for the democrats
in Erythrai, who seem to have just managed to re-establish democracy after
some civil strife; it also mentions exiles driven out of the city by the democrats
(ed. pr. S. Sahin, Belleten 40, 1976, 566-571).% Rhodes and Osborne date the
inscription ‘to the end of the period between ¢.390, when Thrasybulus re-
established an Athenian presence in the Aegean, and 386°.%° Another inscrip-
tion, a decree of Erythrai dated to ca. 400 B.C. (SEG 36,1039).%! records the
oracle brought back by citizens who had been sent to Delphi (oi Oeomdmot)
and the subsequent decision of the polis to build a temple and set up a statue
to Aphrodite Pandemos, £[7i 6]/[wtno]int tod dMpov tod "Egubgaiwv (‘for

8 For another example see n. 25 above. ENGELMANN (1987) suggests that the eponion was assessed

thus: on prices up to 100 dr., 2 dr.; between 100 and 200 dr., 5 dr.; between 200 and 1000 dr., 10 dr.;
between 1000 and 2000 dr., 20 dr.; and over 2000 dr., 40 dr.

®  Cf. SEG 26,1282; RHODES — OSBORNE 2003, 74-77,no. 17.
% RHODES — OSBORNE 2003, 74.
" Ed. pr. R. Merkelbach, EA 8 (1986), 15-18.
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the safety of the Erythraian People’, lines 4-5). The ed. pr. suggests that the
Erythraians sent to Delphi to consult about the best way to attain opovola,
concord, among the citizens. Although this word does not appear in the extant
text of the inscription, the decision taken for the sake of soteria implies that
Erythrai has recently recovered from internal, and possibly external, strife.

These two inscriptions, then, refer to troubles in Erythrai, and although
the second (the decision to erect a temple and statue to Aphrodite Pandemos)
was perhaps inscribed at least ten years earlier than the Athenian decree for
Erythrai,” it seems plausible that both should be placed in the same context.
In war, whether external or internal — and the Erythraians experienced both
— uncertainties could arise concerning ownership, threatening the stability of
the regime. Hence SEG 37,917A may well reflect the need to set up a solid
and lasting proof of real estate transactions made during these difficult times.
The state would also be in need of resources, here supplied by the collection
of the eponion.

I now turn to the famous and much discussed long inscription from Tenos, re-
cording transactions in real estate, registered with the astynomoi over a period
of less than two years. I quote here the opening lines of the inscription (/G
XII,5 872, lines 1-15: Tenos; ca 300 B.C.):%

[zatd Tade mpdoels éyélvovto ywelwv [#al olividv zal moow[dv] ddoelg [

doyovrog Apfel]vo[ha modg Tlovg dotu[vouov]s Zoop— — — — — —

— — —c21— — —oova Aguo[thvaxt]og Oeo[tid]dnw: [unv]os Agtle]uotdvos:

{2132 KowOA[tov .. .]Jidov Oeond[d]o[v ple[ta »]vglov [ZEwpfedtov Ztouuovidou

[Aovaxéwg]

[Tl — — — — — — — — — — — — — — — — — — JAOY 0L €x [O]hemg émpioto

TV oix[lov nai] To ywolo T ¢[v AJovaxéall, olg yeltoveg(?) — — — — — — ]

[— — —c.15— — — »]ai [td] oixia, oig ye(toveg Evo— — —c.14— — — Soayu[dv

agJyvolov doyhwv meviaxool]wv- moat[fi]oeg . . .10Tog — — — — — — — — —
5 Ol.evvunn.. olag. €ver nai véar u[m]viog Tavee(?)dv]og {21} Kall[iot]

apétn Kaildpdoou [..... Nl #borog Avd[povéving Mupt[dotog Eoyatidtng

mapa Teroupudiyov]

[t Jov 'E[oyamidTou(?)], ob #hglog Avdgoyévne M[vptdotog Eoyatlidng,

émolato TV oixiay TV &v do[tlel § oty év [t16[viw[L £]S6pwt, ML yeltoveg — —

—c18— — — — . ijv]

......... teL. .Aato(?) [xai] Vmébeto Tewoipayog, maed [ths pnteog] Evteleiog

[a]oyveiov dpoy[uag dwoyihi]lalg Tlowaxro[olag eliroot [Aapmdv, Kallotagétn xat]

[Avdpoyéviet Muotholog ‘Eoyatudtel, Kadlotooém[u tel yuvawi] tel avtod. {2111}2

2 The ed. pr. suggests that the inscription is ‘aus dem 5. oder dem Beginn des 4. Jahrhunderts’. On

the basis of paleographical considerations C. Brixhe, BSL 84, 1 (1989) 33-4, argues that it should be
dated later than ca. 400 B.C. (SEG 39,1238).

% The bibliography on the Tenos inscription is vast. See FARAGUNA 2000, 87-92.
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Evtéhelfa ......... ] Tvoaig petd [vvplov Mvlnow[— — — — — — — — QL]

| FoJumiwvog ‘Hoaxheidov émplot[o . ............ t]a oi[#x]odounuévo

vt [— — doa éotiv v — — — —T1]ot, oig [yeltoveg — — — — — — — — — — ]
10 [doayudv dloyvolov [Exaltov. {2IV}2 Tookiag ........ §....0.....00vdQ0g AgLo[tw]v—

————————— dQay ]V AQYVEIOU ...............
[, Aov]axelg, A.......og ®h[o]dpd[v]tov "Eoyandng [»ai pléom[i] »[ai] xwoig
éndreQog ma[vt]og t[od dpyvolov. {2V}2 depenod]tng Pepe[rQdTong .......... Q]
[Nixodobpov] ®gunoiov émplato ta ywela ta év Ziyver mdvia doa Emgloto
Nux6dgopog mapd Pegenpdtove, ol yeitovegc A— — — — — ,— — — —, 0Quy DV
[Goyvolov — — — — — — — ]
{2VII}2 ... oatog ‘Hoaxheid<o>v Khuvuevevg mapd Ztoatiov Ilavt[a]iéovtog
®punotov émplato oindmedov éu Tlavooumt, 0 xoi[e]it[on ... L yelltov
TTelowm[QATNG .ovvve. ]

15 moarno Mavrtaiénv Zrgotiov. AmeAhoudvog mépsret &m déxa

According to the following (details) transactions of lands and houses and grants of
dowries took place in the archonship of Ameinolas, in front of the astynomoi [----]. In the
month of Artemision: Krinylion son of [---], a Thestiad, with his kyrios Sombrotos son
of Strymonides, a Donakean, bought from [---] the house and lands in Donaka, whose
neighbours are [---], and the buildings whose neighbours are [---], for the price of 2,500
drachmas. Guarantors: [names]. Etc.

This inscription reveals the control exercised by the state on sales:% the astyno-
moi here are in charge of registering the transactions. The question is again
why these records were inscribed on stone. As Faraguna notes, this inscription
is one in a series of approximately contemporaneous inscriptions of similar
content.® We do not know the exact dates, either of the inscription from which
I quote here or of the other inscriptions (they are all dated to ca. 300 B.C.);
but a series of inscriptions published by a state decision, like the series from
Erythrai, may imply that this was not an exceptional or single publication.
It has also been argued that the sums involved indicate that the polis needed
cash.® Furthermore, the heading of the inscription states that it records dona-
tion of dowries as well (though none appear in the preserved text);®” such an

¢ See FARAGUNA 2000, 90-2, who draws a parallel between the Tenos inscription and the Alexan-
drian dikaiomata; GAME 2008, 171.

% FARAGUNA 2000, 88. The other inscriptions are IG XII,5 874-877; new inscriptions were
published by ETIENNE 1990, Appendix III, 268-269, no. 27 (SEG 40,698), and 269, no. 28 (SEG 40,
699).

% (OSBORNE 2010, 124.

¢ FARAGUNA 2000, 88 n. 81, suggests that the dowries were inscribed on a twin stele, of the same
type as IG XII, 5 873 from Tenos (late fourth/early third century B.C.), which does record dowries.
On the legal and economic status of women in Tenos in the Hellenistic period see ETIENNE 1985;
STAVRIANOPOULOU 2006, 62-4, 97-8, 137-40.
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inscribed register (except for /G XII,5 873 of Tenos) of dowries is known only
from one other place, the neighbouring island of Mykonos in the third century
B.C. (Syll* 1215). Vérilhac and Vial argue that the publication on stone of
dowries in the two islands was intended to allow husbands to demand what
remained unpaid.® But neither the need for cash nor the need to publicize
debts explains fully the official inscribed register. Here, too, the reason should
be sought in political and economic circumstances which could have caused
social unrest.

Again, our information is meagre, but such circumstances may have been
the frequent changes of hegemony and wars following the death of Alexander
the Great.”” The Cyclades frequently changed hands between Ptolemy I and
the Antigonids in the period 314 to 286 B.C. In 308/7 Ptolemy I, commanding
a naval force, sailed through the islands and seems to have weakened Anti-
gonos Monophthalmos’ control of the Cyclades, since he liberated Andros
from a garrison, presumably Antigonid; Ptolemy then took possession of cit-
ies in mainland Greece: Megara, Corinth and Sicyon.” A year later Antigonos
sent his son Demetrios to Greece restore his control. In an article discussing
the relations between Athens and Tenos, Reger suggests that in 307/6 B.C. the
Athenians granted the Tenians access to their law courts (/G 1I? 466) because
Demetrios used Tenos as a base and the Tenians helped him liberate Athens.”
Whatever the relations between Tenos and Athens and whether or not Tenos
was involved in Demetrios’ actions in Athens, it is reasonable to assume that
the island, as well as the other Cyclades, was prey to the conflicting ambitions
of the Hellenistic kings. The military conflicts between Alexander’s succes-
sors may have induced the islands to give a more substantial form to official
records in fear that existing claims to real estate and dowries would not be
honored or remembered.

In Chersonesos too, political circumstances may explain an inscription record-
ing land transactions (of which again, I quote only a part). SEG 40,615, Frag-
ment B, lines 7-20 (edd. pr. E.I. Solomonik and G.M. Nikolaenko, VDI 1990,
2,79-99), with new readings by J.G. Vinogradov’* (270-250 B.C.), reads:

% VERILHAC — VIAL 1998, 149.
% See BURASELIS 1982, 39-60.

" Diod. Sic. 20.37.1; BURASELIS 1982, 49; cf. REGER 1992, 367. On the Nesiotic League and its
relations with the Hellenistic kings see BURASELIS 1982, 60-87.

I REGER 1992, 367-8. See also BURASELIS 1982, 52 and n. 58.

2 In Stuttgarter Kolloquium zur historischen Geographie des Altertums 4 (1990) [1994] 366-9.
Here I adopt Vinogradov’s restorations of lines 7-9 and 13-15.
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[- - -Totde ém)-

8 olavto [t]lovg exatmouy[og] Tovg [0 Tas ye[tpovog yag ?
so]hetew I 00" éva- Tlgop[a]B(()wv [Awo]vuc[iov, 6 delval]
[N]évwvog .@O = Nuwdvo[o- - -] ¢+ Io[opaBimv Atovuoiov ?]
Ir‘;IIX :ﬁCC TToopaBiowv Ao[vvot ?Jov A M [--------- Koai?]-

12 460 O)W TTaouydons AAOO[OO]C ' HH<pox [ eldag - - - -]
v Kepahd EAOOOnCCC Amdto[ua T]d me[moapéva - - -]

IIOOO - 41" hewt. Tl PovirnidO[g TOUQUAEIUEVO ROL TDL . . . . . . ]
wvtog o0 £xopeg TOO [------------ ]
16 A Mo Rl MYISTIXETO ety - - ]

[Klepald éxatwmiymv TO[U TETQAUEVOV %OT’ ]
QUTAV TAV TEAOLV TO[V Emoinoav ®atd T Padiopa ?]
[¢]lmpeinTol afip]leBévt[eg O delva ToD deivog],

20 Nevunviog @hotio[v, 6 deiva ToD deivog]

The following persons bought the hekatorygai™ of the inferior land(?) for turning over
the soil(?), [---] per one (parcel): Promathion son of Dionysius, [---] son of Nanon 48.78
hectares [etc.] Total of the parcels bought in this sale, (performed) according to the decree,
supervised by the elected epimeletai: [---], Neumenios son of Philistios, [--]

The quoted text is part of Fragment B of an opistographic marble plaque
which, together with Fragment A, was published by Solomonik and Nikolae-
nko in 1990. Two other fragments, published as fragment b, face A and B in
losPE 1% 403, belong to the same plaque. To these also belongs SEG 40,616
(edd. pr. E.I. Solomonik and G.M. Nikolaenko, VDI, 1990, 2, 97-98), which
comes from a different plaque. Hence, as in Erythrai, we should think of a
series of (or at least two) inscriptions recording sales of land by the polis, that
is, public land.™

A recurring formula in all fragments of SEG 40,616 and losPE I? 403 is
toide émplavto (‘the following persons bought’), followed by the specification

3 SOLOMONIK — NIKOLAENKO 1995, 193-5, read éxatwQ0y[ovg and interpreted this hapax word
as a unit of measurement of an area (36 Chersonitan plethra = 4.4 hectares). VINOGRADOV 1990
understands this word as referring to a certain kind of land from which shattered rocks were to be dug
out and then used to build walls around it.

™ VINOGRADOV 1990 argues that the inscription does not record sales of land, but is an inventory
of lands leased by the polis. The possibility that the inscription records leases was already raised by
LATYCHEV in IOSPE, because of the double meanings of the word mpd.olg as both ‘sale’ and ‘lease’,
but he left the question open. SOLOMONIK — NIKOLAENKO 1995, 202, argue persuasively that the
more common term for lease and leasing was puiocOwoig and o6, and tend to assume that this is
a record of lands sold.
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or location of the land, names of purchasers, and numbers — which the edd.
pr. argue refer to the size rather than to the price of plots. Twice in the sec-
tion quoted above (lines 13 and 17) the inscription gives a total — which, by
Solomonik and Nikolaenko’s interpretation, is the total measure of the land
bought. In the section quoted here we also learn that the transactions were
carried out according to a psephisma, a decree, and under the supervision of
epimeletai (lines 18-19). These indeed are unquestionable indications that the
polis initiated both the transactions and the publication of the record. What
induced the action and its subsequent publication on stone?

As Solomonik and Nikolaenko suggest, two other inscriptions imply that
in that period an attempt had been made to overthrow the democracy at Cher-
sonesos: the famous inscription recording the oath of allegiance to the demo-
cratic regime, taken by the citizens of Chersonesos (losPE I? 401 = Syll.? 360;
ca. 300-280 B.C.); and a fragmentary law of ca. 300-275 B.C., probably con-
cerning the return of exiles and judiciary problems it entailed (SEG 34,750 =
40,614). At the same time, the pressure from the neighbouring Skythian tribes
increased and some of the territory was lost. A severe political (and perhaps
also economic) crisis, following civil strife, gave rise to the demand for the
redistribution of lands. The democrats decided to lease or sell land to landless
citizens and thus also raise the polis’ revenues.” If indeed the land in question
was public, leased out to citizens in private tenure, it is all the more under-
standable why it was decided to inscribe the re-distribution on stone.

Saprykin offers a slightly different scenario. He argues that the land divi-
sion and the farm building activity, apparent from the inscriptions and land
surveys, were ‘the result of a concerted, centralized, policy of the state’ (a
policy he attributes to Agasikles, honored in losPE 1? 418). He suggests that
losPE T? 403 refers to plots of land which had been taken from the public
land and leased out to private citizens; later, as a result of internal political
crisis and the attacks of the Skythians, part of these plots were abandoned or
were concentrated in the hands of rich citizens — which caused an attempt to
establish an oligarchy or tyranny. Saprykin argues that when the democrats
came back to power they re-distributed the land and leased these abandoned or
usurped plots to their supporters.’ If these interpretations are right, the Cher-
sonesos witnessed a process of privatization of public land, similar to the one

7> SOLOMONIK — NIKOLAENKO 1995, 203, 207. See also SAPRYKIN 1997, 179-208; NIKOLAENKO
2006, 170.

76 SAPRYKIN 1994, 73-9, 87-94; SAPRYKIN 1994, 191-2, 206-8.
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suggested by the Rationes Centesimarum.” But whatever the exact arrange-
ment, it is clear that the inscription recording the land transactions attests to
state involvement in land tenure.

The inscriptions from Athens, Erythrai, Tenos, and Chersonesos, discussed
above, have features that clearly distinguish them from inscriptions such as
those from Kamarina, Olynthos, and Amphipolis. As noted above, although
evidence for obligatory registration of transactions exists in some places al-
ready in the fourth century B.C., and systems for the keeping of documents
concerning transactions are attested from the early third century, there is no
evidence of their obligatory publication on stone. The inscriptions that record
land sales, as in Kamarina, Olynthos, and Amphipolis (and other places), were
private documents, giving the essentials of transactions whose full records
must have been kept in local archives. The dating by eponyms and the oc-
casional mention of taxes paid were designed to guarantee the validity of the
transactions. But each such inscription recorded a single act (except Zopyros’
purchases in Mieza, an inscription which is unique in nature). Reversely, the
Rationes Centesiamrum and the inscriptions from Erythrai, Tenos, and Cher-
sonesos consist of lists, each recording numerous acts of land sales or leases,
unmistakably initiated and publicized by the state.

The public inscriptions do not reflect a change of policy in the poleis where
such inscriptions were found, by which land transactions were required to be
inscribed on imperishable material. Despite the obvious advantages of such a
measure for the economic and political stability of the polis, and its potential
use as a means of control, I believe that these inscriptions were ad hoc re-
sponses to immediate political and economic conditions that forced the poleis
to act as they did. On the other hand, we should not see these inscriptions as
peculiar, one-time actions. If Lambert is right in his explanation and dating of
the Rationes Centesimarum in Athens, there was a gap of some fifteen years
between the publication of the two first stelai and that of the other two; so the
circumstances that motivated the program of selling groups’ lands, and the pub-
lication on stone of these sales persisted for some time. Similarly, the inscrip-
tion from Erythrai discussed above is one of three that have survived (and per-
haps there were more).”® In Tenos, seven inscriptions listing land transactions,
dated to the same period, have been found, and in Chersonesos at least two.”

77 SAPRYKIN 1994, 78, compares the events in the Chersonesos with Agis IV’s and Kleomenes III’
reforms in third-century B.C. Sparta.

8 See n. 57 above.

7 For Tenos see n. 65 above; for Chersonesos see SEG 40,616.
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These “state publications”, then, were the manifestation of the poleis’ control
over their citizens in the economic sphere in response to certain circumstanc-
es, and as such there may have been others yet to be discovered.®

80 Cf. the fragmentary list of sales from Philippoi in Macedon (ca. 350-300 B.C.): ed. pr. P. DUCREY
1988,207-13 (= SEG 38,658), where émmviov is exacted for each item sold. But this is a list of sales
of sacred lands.

PUBLIC REGISTERS OF LAND SALES IN ANCIENT GREECE 63



BIBLIOGRAPHY BLUMEL 1993
W. BLUMEL, ‘SGDI 5727

(Halikarnassos): eine Revision’,
Kadmos 32, 1-18.

BURASELIS 1982
K. BURASELIS, Das
hellenistische Makedonien
und die Agais: Forschungen
zur Politik des Kassandros
und der drei ersten
Antigoniden (Antigonos
Monophtalmos, Demetrios
Poliorketes und Antigonos
Gonatas) im dgdischen
Meer und in Westkleinasien
(Miinchener Beitrige zur
Papyrusforschung und antiken
Rechtsgeschichte, Heft 073),
Miinchen.

CASEVITZ 1998
M. CASEVITZ, ‘Note sur le
vocabulaire du privé et du
public’, Ktema 23, 39-45.

CORDANO 1984
F. CORDANO, ‘Camarina
VII: alcuni documenti iscritti
importanti per la storia della
citta’, BA 26, 31-56.

CORDANO 192
F. CORDANO, Le tessere
pubbliche dal tempio di Atena
a Camarina, Studi pubblicati
dall’Istituto Italiano per la storia
antica, fasc. 50, Rome.

DESCAT 1998
R. DESCAT, ‘Public et privé dans
I’économie de la cité grecque’,
Ktema 23,229-41.

DOUKELLIS 1988
P.N. DOUKELLIS, ‘Biens
fonciers et territoire en
Chalcidique’, Dialogues
d’histoire ancienne, 14, 155-58.

DuBors 1989
L. DuBOIS, Inscriptions
dialectales grecques de Sicile,
Geneve.

ENGELMANN 1987
H. ENGELMANN, ‘Inschriften
von Erythrai’, Epigraphica
Anatolica 9, 133-52.

ETIENNE 1985
R. ETIENNE, ‘Les femmes,
la terre et I’argent a Ténos a
I’époque hellénistique’, in:
La femme dans le monde
méditerranéen 1, G.S. Maison de
I’Orient, 61-70.

ETIENNE 1990
R. ETIENNE, Ténos I1. Ténos et
les Cyclades du milieu du IV*
siecle av. J.-C. au milieu du I1I°
siecle ap. J.-C. (BEFAR vol.
263 bis), Paris.

FARAGUNA 1998
M. FARAGUNA, ‘Un nuovo
studio sulle “Rationes
Centesimarum”’ (review of
Lambert 1997), Dike 1, 171-80.

FARAGUNA 2000
M. FARAGUNA, ‘A proposito
degli archivi nel mondo greco’,
Chiron 30, 65-115.

FARAGUNA 2005
M. FARAGUNA, ‘Scrittura e
amministrazione nelle citta
greche: Gli archivi pubblici’,
Quaderni Urbinati di Cultura
Classica, New Series, Vol. 80.2,
61-86.

FARAGUNA 2006
M. FARAGUNA, ‘Terra pubblica
e vendite di immobili confiscati
a Chio nel V secolo a.C.’, Dike
8, 89-99.

FINE 1951
J.V.A. FINE, Horoi: Studies in
Mortgage, Real Security and
Land Tenure in Ancient Athens,
Hesperia Suppl. 9.

FINLEY 1985
M.I. FINLEY, Studies in Land
and Credit in Ancient Athens,
500-200 B.C.: The Horos
Inscriptions, Oxford.

FOUCHARD 1998
A.FOUCHARD, ‘Démosios et
démos: sur I’Etat grec’, Ktema
23,59-69.

GABRIELSEN 2008
V. GABRIELSEN, ‘The Public
Banks of Hellenistic Cities’, in:

64



K. VERBOVEN — K. VANDORPE
— V. CHANKOWSKI (ed.), Pistoi
Dia Ten Technen: Bankers,
Loans and Archives. Studies in
Honour of Raymond Bogaert,
Leuven, 115-30.

GAME 2008
J. GAME, Actes de vente dans
le monde grec. Témoignages
épigraphiques des ventes
immobiliéres, Travaux de la
maison de I’orient et de la
méditerranée 50, Lyon.

HATZOPOULOS 1988
M.B. HATZOPOULOS, Actes
de vente de la Chalcidique
centrale, Meletemata 6, Athens.

HATZOPOULOS 1991
M.B. HATZOPOULOS, Actes de
vente d’Amphipolis, Meletemata
14, Athens.

HATZOPOULOS 1996
M.B. HATZOPOULOS,
Macedonian Institutions under
the Kings, Epigraphic Appendix,
Meletemata 22, Athens.
HaTtzorouLos 2006
M.B. HATZOPOULOS,
‘Macédoine’, Bulletin
Epigraphique, REG 119,
675-677,n0.252.

LAMBERT 1997
S.D. LAMBERT, Rationes
Centesimarum. Sales of Public
Land in Lykourgan Athens,
Amsterdam.

LEwIS 1973
D. LEWIS, ‘The Athenian
Rationes Centesimarum’, in:
M.IL. FINLEY (ed.), Problemes
de la terre en Gréce ancienne,
Paris, 187-212.

LEwIs 1990
D. LEWIS, Public Property in
the City’, in: O. MURRAY — S.
PRICE, The Greek City from
Homer to Alexander, Oxford,
245-63.

MIGEOTTE 1984
L. MIGEOTTE, L’Emprunt public
dans les cités grecques: Recueil

des documents et analyse
critique, Paris.

NEVETT 2000
L. NEVETT, ‘Real Estate
“Market” in Classical Greece?
The Example of Town
Housing’, ABSA 95, 329-43.

NIKOLAENKO 2006
G.M. NIKOLAENKO,
‘The Chora of Tauric
Chersonesos and the
Cadastre of the 4%-2m
Century BC’, in: P. GULDAGER
BILDE — V.F. STOLBA (ed.),
Surveying the Greek Chora.
Black Sea Region in a
Comparative Perspective. Black
Sea Studies 4 (The Danish
National Research Foundation’s
Centre for Black Sea Studies),
Aarhus, 151-71.

OSBORNE 2010
R. OSBORNE, Athens and
Athenian Democracy,
Cambridge.

PAPAZARKADAS 2011
N. PAPAZARKADAS, Sacred
and Public Land in Ancient
Athens, Oxford classical
monographs, Oxford-New York.

REGER 1992
G. REGER, ‘Athens and Tenos in
the Early Hellenistic Age’, CQ
42.2,365-83.

RHODES — OSBORNE 2003
P.J. RHODES — R. OSBORNE,
Greek Historical Inscriptions
404-323 B.C., Oxford.

SAPRYKIN 1994
S.J. SAPRYKIN, Ancient Farms
and Land-Plots on the Khora of
Khersonesos Taurike (Research
in the Herakleian Peninsula —
1974-1990), Amsterdam.

SOLOMONIK — NIKOLAENKO 1995
E.I. SOLOMONIK — G.M.
NIKOLAENKO, ‘Parcelles de terre
chersonésiennes au début du I1I¢
s.av.ng. (losPE, 1>, 403)’, in:
M.-M. MACTOUX — E. GENY
(ed.), Esclavage et dépendance

PUBLIC REGISTERS OF LAND SALES IN ANCIENT GREECE

dans I’ historiographie
soviétique récente, Paris,
185-210 (= VDI 1990, 1, 79-98).

STAVRIANOPOULOU 2006
E. STAVRIANOPOULOU,
“Gruppenbild mit Dame” :
Untersuchungen zur rechtlichen
und sozialen Stellung der
Frau auf den Kykladen im
Hellenismus und in der
romischen Kaiserzeit, Stuttgart.

STEPHANE 2003 [2005]
L. STEPHANE, ‘Onai ek tes
Emathias, IT’, AE 142, 155-96.

THUR, 2008
G. THUR, ‘Ownership and
Security in Macedonian
Sale Documents’, in: E.
CANTARELLA — M. GAGARIN —
J. MELEZ MODRZEJEWSKI — G.
THUR (ed.), Symposion 2007 :
Vortrége zur griechischen
und hellenistischen
Rechtsgeschichte, Wien, 173-87.

VERILHAC — VIAL 1998
A.-M. VERILHAC — C. VIAL, Le
marriage grec du VI av. J.-C.
a l'époque d’Auguste, BCH
Supplément 32, Atheénes.

WOLFF 1948
H.I. WOLFF, ‘Registration of
Conveyances in Ptolemaic
Egypt’, Aegyptus 28, 17-96.

YIFTACH-FIRANKO 2011
U. YIFTACH-FIRANKO,
‘Katagraphe’, in: J.G. KEENAN
—J.G. MANNING — U. YIFTACH-
FIRANKO (ed.), Law and society
in Egypt from Alexander to the
Arab Conquest (330 BC-640
AD), Cambridge, 314-35.

65






Sale in Demotic Documents:
an Overview

MARK DEPAUW

PRELIMINARIES

Demotic is a stage of the ancient Egyptian script and the ancient Egyptian
language. The script is attested between the 7" century BC and the 5" century
AD. The range for the language stage is roughly the same. The script devel-
oped when the Lower-Egyptian (Delta) variants of hieratic, another cursive
script, became more and more cursive, so much that they started to form a
separate script. Initially in Upper Egypt (the South) another cursive variant
was used, somewhat unhappily called abnormal hieratic. This gradually disap-
peared in favour of the Northern variant when the 26™ Dynasty from Sais (in
the Delta) consolidated its power in the entire Nile Valley. Abnormal hieratic
died out around the middle of the 6" century BC.

There are currently over 15,000 Demotic texts in the database Demotic and
Abnormal Hieratic Texts [DAHT], which is part of the Trismegistos project.!
Most of these are not immediately relevant to the subject of this meeting, sale,

I See www.trismegistos.org/daht: 15,465 records (20 November 2013). The abbreviation TM
followed by a number refers to the id’s in this database, leading to more information e.g. www.
trismegistos.org/text/47179.
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but nevertheless a substantial minority is. The most important for our pur-
poses are the numerous legal documents that attest the transaction itself. Also
valuable are legal manuals which discuss specific details of the procedure to
be followed, obviously fewer in number. And finally an occasional narrative
literary text, the odd funerary stela, or a detailed trial report, contain unex-
pected but all the more welcome information.

SALE DOCUMENTS: TYPES OF PROPERTY AND TYPES OF TRANSFER

Sale documents are among the most common Demotic documentary papyri
published. This is partially no doubt because the contracts, sometimes written
on impressive pieces of papyrus, have received much more attention than some
other, at first sight rather uninspiring types such as lists or accounts. But sales
also figure rather prominently among the various types of legal declarations in
Demotic that are commonly called ‘contracts’, ‘deeds’ or ‘agreements’.

It is always problematic to develop a typology of documents. In my Com-
panion to Demotic Studies 1 integrated one which closely followed that of
Seidl’s Rechtsgeschichte, and that found in Lippert’s relatively recent publi-
cation Einfiihrung in die altigyptische Rechtsgeschichte is similar.? Although
I have started to integrate this in the DAHT database, I found that individual
contracts often resist ‘correct’ classification, even within a single language
and script, and there is still much work left to be done. The figures 1 and 2
must therefore be tentative only. Nevertheless I thought it worthwhile to give
you at least a rough idea of numbers of contract types and subjects, based on
the current data in DAHT.

Of the 1611 Demotic documents currently (18 September 2012) identified
as ‘contracts’, for about 361 for various reasons (unpublished, too fragmentary,
deficient data in the database) not enough information is available to determine
the precise nature of the transaction documented. Of the 1250 remaining docu-
ments, 347 are labeled as ‘sale’. In fact the percentage of property transfers lies
even higher, since many of the contracts labeled as ‘cession’ (126), ‘division’
(54), ‘donation’ (40), and ‘exchange’ (10) equally concern transfer of property.
This brings the total proportion of these types to 46% (577 exx.). If the 151 ex-
amples of marriage settlements are also included, since marriage is really also
about property transfer, this brings the total to well over 50%.

The nature of the objects that change owner varies quite substantially. The
following provides a rough survey of the 307 cases where the object of the

2 DEPAUW 1997, p. 123-152; SEIDL 1962, p. 49-68; LIPPERT 2008, p. 136-178.
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sale document is known in the database. I should stress here that even more
than for the classification of contract type, standardization is problematic and
thus the figures are again merely indicative.

other
42%

cession
10%

division

\ 4%
donation
3%

marriage J

12%
exchange
1%

Figure 1 — Type of contract

other
slave 5%

all possessions 39%
(often related to marriage \
settlements, see below)
5%

cattle
8%

professional income _—"
(including tombs)

1%

land
(agricultural)
18%

house
(including parts
and building plots)
44%

Figure 2 — Object sold

The category ‘other’ includes sales of wheat, of tools and objects (e.g. a loom,
a winery, a set of ushabtis, thread/yarn, or resin), garden land and water rights.
There are some remarkable evolutions in the object of sales. Thus from the
6™ and 5™ century BC there are 9 cattle sales and only 4 sales of houses (n=16)
are preserved. For the 4™ to 1* century, the ratio is very different, with 11 sales
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of cattle and almost 145 sales of houses and real estate (n = 254). The reasons
for this are unclear.?

‘SALE’ DOCUMENTS IN DEMOTIC: SALE AND CESSION

In the above I have mentioned sales, cessions, donations, and divisions, but
also marriage settlements as related ‘genres’. Some ‘legal’ background is nec-
essary to distinguish them.

What is commonly called ‘sale’ among demotists and egyptologists is a
document in which after a date, the vendor (‘party A’) and the buyer (‘party
B’) are identified in an objectively styled statement: ‘“What A has said to B’.
This is followed by subjective declarations by the vendor in the first person,
saying: ‘You have satisfied me (‘my heart’) with the silver (money) for’ to
introduce the object of the sale. The vendor goes on to state that he has given
it to the buyer, that he has received the price, that he guarantees to intervene
against anyone else who will claim to have rights, and that he will swear an
oath in court if needed. This can be followed by similar subjective decla-
rations, again introduced by an objective identification clause, by interested
third parties such as close family members with possible claims to the proper-
ty. A signature of the notary closes the document.*

Many of these sale documents, however, are accompanied by a second doc-
ument on the same papyrus, written on the same day by the same parties and
the same notary, concerning the same object. In this document, traditionally
called ‘cession’, the vendor declares to the buyer that he is far from him con#
cerning his (i.e. the buyer’s) property, and clauses similar to those of the ‘sale’
follow (but not that referring to transfer of silver (money)!). Often a reference
to the sale document follows at the end, so that the cession is clearly secondary.

The traditional designation ‘cession’ suggests that only this document real-
ly cedes rights to the property, and this is echoed in Revillout’s and Pestman’s
long-held interpretation that sales would only transfer the legal right to use the
property, while cessions would actually transfer the ownership.> A historical
study of the sales and cessions and a close reading of the documents suggests,
however, that cessions do not transfer anything but are merely a confirmation
on the part of the declarant that he no longer has any rights whatsoever vis-a-
vis the object of the sale.

3 See MANNING 1995, p. 237-268.

4 For a survey of the clauses in Demotic sales (and cessions), see ZAUZICH 1968. Compare al so
the brief survey in LIPPERT 2008, p. 148-149.

> REVILLOUT 1880, p. 3 n. 3; PESTMAN 1969, p. 62.
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Evidence for this secondary role of cessions in comparison with sales is
plenty.® Cessions themselves often refer to the sales they accompany, while
the opposite is never the case.” In some sets of sale and cession documents,
the cession has fewer witnesses or fewer witness-copies than the sale or even
completely lacks copies.® There are examples of Greek translations of Demotic
documents with sale and cession which meticulously render every element of
the original, including the autograph subscriptions, but suffice with a simple
reference to the cession at the end.” Finally, cessions are often absent in the
sense that a sale of a house is the only document preserved of a specific trans-
action. Such an argument e silentio can be very dangerous because so much
evidence is lost, but in some closed finds it seems highly unlikely that the ces-
sions would have been discarded while the sales were carefully preserved.'® If
therefore the vendor in the sale states ‘I have given you my house; it is yours’,
while he states in the related cession ‘I am far from your house’, this makes
clear that the house was already owned by the second party when the cession
was drawn up. An existing situation is confirmed rather than a new one created,
which is nicely illustrated by the use of the qualitative form of the verb wy ‘to
be far’ (referring to the resulting state) rather than the infinitive ’to remove’."

The ‘cession’, ‘quitclaim’, or even better ‘document-of-no-rights’, thus
confirms that the declarant is content with an already existing, albeit often
recently changed situation. The oldest examples do not accompany sale docu-
ments, but are used in other contexts. Perhaps the most popular one is after a
verdict in a trial, when the losing party can be forced to make a document in
which he refrains from further actions on the object of litigation, the so-called
withdrawals after judgement (‘Streitverzichterkldrung’).”> A cession could
also be drawn up to confirm that an obligation had been fulfilled, for example
when the document stipulating the obligation could not be given back for
some reason.'* Another typical use is when ownership changed at the occasion
of an inheritance and the heirs and new owners wrote cessions to confirm that

¢ This paragraph strongly relies on my contribution ‘Cessions’ in the forthcoming volume KEENAN

— MANNING — YIFTACH-FIRANKO 2014.

7 See ZAUZICH 1968, p. 151 nos. 67-70.

8 See DEPAUW 1999, p. 67-105, esp. 96-97.
° E.g.CPR XV 2 (TM 9904).

10 DEpAUW 2000, p. 4-7.

1" The qualitative is a grammatical form indicating a state resulting from the action expressed by the
infinitive of the verb: see JOHNSON 1976, p. 21-27.

2 ALLAM 1994, p. 19-28.

13 P.Tsenhor 15 (TM 47179).
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they had no claims on the portions of other parties.'* In all these cases, like
in the cessions accompanying sales, party A acknowledges an existing, albeit
often recently changed situation, to remove all doubts concerning the validity
of party B’s claims.

It is thus not unlikely that through the addition of a cession to a sale, the
vendor anticipates on a potential (lost) trial concerning ownership. Sale and
cession are often combined on the same papyrus sheet, although in many cases
this is difficult to determine with certainty because the large papyri (up to 5
metres!) have often been cut in two in collections when they were framed. The
earliest example of the combination seems to date to 304 BC."

‘SALE’ DOCUMENTS IN DEMOTIC: ‘CONDITIONAL’ SALES

On the other hand it should be emphasized that sale documents without ac-
companying cession could also be used as security for the fulfilment of obliga-
tions. This is especially attested for two situations: mortgages and marriage
settlements (perhaps better ‘financial unity agreements’).

The first are the so-called mortgages, ‘hybrid’ loan-sale documents from
Ptolemaic Upper Egypt in which party A declares to have received a specific
sum of money from party B, and to be satisfied with the money for his prop-
erty, usually a house, if the debt is not paid back by a specific date. In case of
default, the conditional sale was a fact and a cession was added at the date of
default.

The second combination is found in a type of document which would per-
haps best be called ‘annuity contracts’, but since they most often appear in the
context of marriage, they are commonly known as the so-called marriage set-
tlements belonging to a specific type ‘C’, the s'nh-documents. In these docu-
ments party A acknowledges to have received from party B a sum of money
described as s‘nf;, which must mean something like ‘dotation capital’ or ‘an-
nuity’. In return for this sum party A promises a yearly income for party B,
and states that everything that he owns and will own is the security for this
promise. This document of annuity very often stands on itself, but there are
examples where it is accompanied by a document of sale with the same par-
ties, written on the same day by the same scribe. In this, party A declares that
he has received the money for all his current and future possessions from party
B, followed by the other customary formulae for sale. This is clearly just a

4+ P Louvre N 2430 (TM 46113).
5 PLouvre E 2427 + 2440 (TM 43827 + TM 43828) from Thebes, Jan-Feb 304 BC.
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more explicit formulation of the security clause in the annuity documents and
the sale is fictional or conditional in the sense that party B (mostly the woman
or wife) can only claim it as far as party A (the man) defaults on the annuity
provided in return for the s'nf ‘dotation capital’. This condition is not made
explicit in the text of the sale document itself, which somehow suggests that
sale documents were insufficient for the transfer of property (thus apparently
confirming the traditional interpretation). Lippert therefore argues that this
supplementary document of sale was not given to the beneficiary but to a
Urkundenhiiter, a trustee of both parties who safeguarded the document as an
impartial third party.'® Perhaps this is a lot of trust to put in someone, however,
and an alternative is to assume that the supplementary sale was always on the
same papyrus next to the annuity contract, so that it clearly formed a whole
with it. In some cases the two documents on these large papyri became sepa-
rated in modern collections, but in others they still stand next to one another."”
A third alternative is to assume that sales for all current and future possessions
were readily recognizable as security for annuity contracts anyway.

An indication that a return to the traditional interpretation is unwarranted
is also provided by the evolution of mortgage agreements. The procedure de-
scribed above apparently changed in the Roman period. Mortgage agreements
then became bilingual documents with a Greek loan on the right combined
with a Demotic sale and cession (and a Greek summary of these underneath)
to the left.'"® Here even the combination of sale and cession is still conditional
upon non-repayment of the loan, effectively replacing the sale on its own of
Ptolemaic times. This suggests that sale by itself and sale and cession com-
bined had the same legal value. Similar is the only Demotic annuity contract
preserved from Roman times.!"” Because of its fragmentary nature, it would
have remained uncertain whether it was accompanied or not by another De-
motic text, were it not for the Greek subscription, which describes the De-
motic as a [ra]t[a] Alyvmtiav ovvyoadnyv Toodity dgyveiov [xouohv
] ‘according to the Egyptian annuity contract for 21 silver drachmae’ but
also speaks of xai TNV dmootaciov x[al melomoaov ‘the cession and pre-
liminary sale’. The latter ‘proprasis’ is a standard rendering of the document
of sale in this context, so we know that this must have been lost, but more

1o LIPPERT 2008, p. 151.
17 P.Cairo 30616 (TM 43284).

18 Although the Demotic itself had probably become legally worthless by new measures favouring
Greek, taken soon after the Roman conquest, in some cases the Egyptian scribes still added it above
the Greek summary subscription which had become essential.

1 P.Mich V 347 (TM 12157) dated AD 21.
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interesting is that in this Roman contract apparently a cession (QmooTaG(0V)
accompanied the sale from the start. This addition is parallel to that found in
mortgages, and seems to suggest that Roman regulations stipulated that sales
should be accompanied by cessions at the conception of the agreement.

A final document shedding light on the relation between sale and cession is
the only known Ptolemaic period cession written by a man for a woman in the
context of a combined sale and annuity contract.”’ The man states that he is far
from ‘everything’ (nty nb nkt nb) for which he has written her a sale ‘before to-
day’ (h3.t p3 hrw). He does not bother to specify it, but just refers to the list on
the other document (houses, building plots, tombs, etc.). Initially he describes
these as ‘your houses, your building plots, ...”, but as the enumeration proceeds
he slips into ‘my work as choachyte’ etc. At the end he even adds nty nb nkt nb
nty mtw=y hn‘ n3 nty tiw=y di.t hpr=w ‘everything which is mine and what I
will acquire (in the future)’. This transaction can hardly be put in the context of
divorce, since this would have been a very painful deal for the former husband:
he would effectively not be able to gather property ever again. Instead it seems
more likely to assume that the marriage is not over at all, but that instead the
husband is moribund and decides not to rely on the condition of not fulfilling
his obligations, which would activate the sale which accompanies the annuity,
but to confirm before dying that the transfer of property to his wife and children
is effective. And indeed in 265/264 BC we see his wife in another document
selling half of her property to her oldest son, on condition that he will take care
of her during her lifetime and will bury her properly.?!

So what was the condition of women who received such annuity contracts
and became s-hm.t n s'nf ‘annuity woman’, a title apparently born with pride
since it appears when they are identified in contracts?* Initially these mar-
riages were misunderstood as trial marriages, and then for a long time people
believed they were the most ‘decent’ marriages in view of the equality of
value of the s'ns on the one hand and annual payments by the husband on
the other. Although the latter is probably untrue, it seems ‘annuity wives’
had the best possible status, since in the contracts the husband (or relative)
confirmed that his entire possessions were the security for the dotation capital
(theoretically?) paid in by the woman. Moreover the annuity contracts, unlike
some of the other types of marriage contracts, do not say anything about the
possibility of divorce.

2 P.Louvre N 2428 (TM 46111) from 277 BC.
2l P.BM Andrews 1 (TM 310).

2 DEPAUW 2014, p. 80.

2 LIPPERT 2008, p. 168.
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Yet in the famous Siut archive which deals with a case of divorce and re-
marriage, this is exactly what happened.** A man called Petetum had married
his first wife, an annuity woman, and had two children by her. Shortly before
he died in 181 BC he remarried with the agreement of his first wife, with a
woman with whom he apparently already had two children. At the occasion of
his second marriage, again with the consent of all parties involved, his prop-
erty was divided: 2/3 for the children of his first marriage and 1/3 for those of
his second. Eleven years later, however, in 170 BC his daughter-in-law Chra-
tianch who had married his oldest son from his first marriage, protests against
this arrangement. Unfortunately for her, however, she had consented to it her-
self three years earlier, in 173 BC, and thus lost the trial before the judges.

The final verdict quotes two existing laws that seem to put Chratianch in
the right.® The first says that a man who marries and draws up an annuity con-
tract, then divorces and marries again and draws up another annuity contract
for his second wife, when such a man dies his possessions will go to his first
wife and their common offspring. The second says that a man who has written
an annuity contract cannot sell any of his possessions without the consent of
his wife or her oldest son; if he does, the transaction will be invalid.

What thus ruined Chratianch’s case was that she herself (and her husband
earlier) had consented to both the new marriage of Petetum and the division of
property between Petetum’s offspring. Her claim that she was forced to agree
is considered invalid, and it is explicitly pointed out that she has signed the
contract in her own hand, a rather uncommon safety measure enhancing the
legal value of the deed.*

Against this background, the story of Setne and Tabubu becomes more un-
derstandable. In this Demotic narrative, part of the so-called First Setne Story,”
the hero Setne is walking around and suddenly spots the beautiful Tabubu, a
daughter of the prophet of Bastet wearing a see-through dress, and falls head
over heels in love with her. She allows him to come to her house, but when he
wants to take ‘appropriate action’, she tells him that she is not a woman of the
street but wants him to write a document concerning money (i.e. a sale) for
all his possessions and an annuity contract. After he agrees and insists on go-
ing ahead with things, she then forces him to fetch his children, to make them
sign underneath the contract. When he has again agreed, and the children have

2 PESTMAN 1961, p. 187-188.

3 PESTMAN 1961, p. 43-44.

% See DEPAUW 2003, p. 66-111.

2 TM 55857: GOLDBRUNNER 2006. See also VINSON 2009, p. 283-303.
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done what Tabubu wanted, Tabubu then decides that she wants the children
dead. Blind of love and lust, Setne agrees and has his children slaughtered.
With animals that are devouring his offspring howling in the background,
he then mounts the stairs with Tabubu and finally get his way with her, only
to wake up completely naked in a rather embarrassing position with pharaoh
approaching. Almost like Bobby Ewing in the famous shower episode of the
‘Dallas’ soap, he realizes everything has been a dream. The story illustrates
beautifully that death of possible rivals was the ultimate safety measure, be-
cause — like Chratianch — children and in-laws can still dispute settlements.

‘SALE’ IN DEMOTIC AS IMMEDIATE CASH SALE

Sale in Egyptian law is in principle cash sale: the sale document is a confirma-
tion that the vendor has received the price in silver (money) (or in barter in
the case of an exchange). Donations are very similar to sale documents but do
not refer to a price, they just say ‘I have given you ...". Even so, the price itself
is not mentioned in the Demotic documents, unlike in the abnormal hieratic
contracts. This thus seems an idiosyncratic scribal tradition rather than a prin-
ciple of Egyptian law. In any case this allowed the sale documents to be used
also for donations or as security, as we have seen above.?® This vagueness of
purpose and even sometimes ambiguity of parties seems almost typical, and
clarity can often only be achieved by study of the archive of which the docu-
ment is part.”’

A Demotic sale is in principle immediate, and the vendor has to guarantee
‘clear title’ to the buyer. He is responsible for claims that might come from
third parties. If there is nevertheless a dispute of ownership which the vendor
could not solve, a three year period seems to have been crucial in Egyptian
law to challenge or confirm transfer of property. The dispute was to be made
public by filing several so-called ‘public protests’ or §°r, official documents
which, if they remained unchallenged, effectively put the plaintiff in the right.*

To prevent the illegitimate sales, the vendor also handed over older sale
documents concerning the same property. This is attested in several archives
where consecutive sales concerning the same property have been found.’!

2 LIPPERT 2008, p. 147-148.
2 Examples in PESTMAN 1995, p. 79-87.
3% MuHS 2002, p. 259-272.

31 E.g. the archive of Apynchis son of Tesenouphis (www .trismegistos.org/archive/108) or that of
Teos and Thabis (www. trismegistos.org/archive/228).
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Previous sale documents may even have played a role in the layout and form
of later ones.*” If there was no previous owner, land could also be auctioned
off to the highest bidder, e.g. after the Great Theban Revolt in the 2™ cent.
BC.#

DOCUMENTING SALES IN DEMOTIC

So far I have not said much about institutional arrangements or the way the
agreement between the parties was documented. First of all it seems that the
Demotic contracts were written evidence of oral agreements. The text explic-
itly states at the beginning that the first party has declared (‘said’) something
to the second party. The official character of that declaration is confirmed by
the elaborate clauses of the contract itself, but also its materiality. Almost all
Demotic contracts are written on papyrus (1523 of the 1611), with the few
exceptions being 72 pottery sherds and 7 limestone fragments (the so-called
ostraca), 4 wooden tablets, 1 complete pottery vessel and finally 4 stelae. Con-
tracts of sale are even more exceptional on writing surfaces other than papy-
rus. Except for 2 stelae which document ownership to a tomb, and an unclear
ostracon, there are currently only 4 pottery sherds from Ayn Manawir in the
Kharga oasis, where papyrus was scarce and ostraca formed the standard writ-
ing material.** As a general rule, papyrus was the only ‘proper’ material for
important sale contracts, and preferably a very large sheet with long lines and
ample margins was used, the so-called large format.*

The authority of the person in whose name the contract was written, in
many cases probably also the actual scribe, will also have added to the impres-
sion: this was the temple notary, or perhaps better temple scribe, whose family
(or families if there was more than one) belonged to the local nobility.*®

I have already mentioned the possibility to add a clause inside the contract
in which an interested third party, often a spouse, father or son, is mentioned
as approving the contract. In some cases, although certainly not as a rule, this
person also signs the contract in his own hand, and this handwritten confirma-

2 DEPAUW 1999, p. 70 & 101.
3 MANNING 1999, p. 227-284.

3 For a survey of the material from Manawir, see e.g. WUTTMANN — BOUSQUET — CHAUVEAU —
DILS — MARCHAND — SCHWEITZER — VOLAY 1996, p. 385-451.

3 T here focus on the large format Demotic contracts, which are customary for most sales. For
information on format, see DEPAUW 2013, p. 155-170.

% ARLT 2009, p. 29-49.
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tion is also a possibility for the declarant himself or anyone other interested
third party.*’

These signatures of interested third parties should not be confused with
those of the witnesses. These ‘objective’, neutral and trustworthy citizens
were called upon to add their signatures (name and father’s name), mostly on
the back of the contract, exactly on the reverse of where the verb ‘to declare’,
introducing all legal statements, was written on the front. Especially in earlier
periods, some of the witnesses even copied the entire text of the contract,
a very cumbersome procedure which showed that at least some were good
scribes. Their presence and signatures were essential for the validity of the
contract, as is indicated by the fact that their names where copied when the
contract needed to be duplicated, but also by claims that a contract was invalid
‘because it had not yet been filled with witnesses’. Their signatures may them-
selves not have sufficed, however, in case of discussion, as a legal text in great
detail stipulates all the rules of validity of a contract in case the witnesses have
died and they can no longer confirm the transaction.®®

Further confirmation of the validity was provided by subscriptions added
underneath the contract by institutions. A first important one was the (most
often Greek) tax receipt, which could also be written on a separate sheet of
papyrus or an ostracon. The other common subscription is the registration of
the contract, almost always in Greek. After the third century BC, the proce-
dure became very common in the middle of the second century BC, when the
rules were probably changed and Demotic contracts lost their validity unless
they were registered.*

After the contract was written, it was not sealed (unlike common practice
for some types in Greek), but rolled up and normally handed over to the buyer
together with older title deeds concerning the same property, if available. In
some cases a so-called ‘neutral’ trustee seems to have kept the document(s),
but his role is not well known.*°

37 For a survey of the formal aspects discussed in this section, with reference to further literature,
see DEPAUW 2012, p. 309-320 or LIPPERT 2008, p. 136-140.

3% LIPPERT 2004, p. 38.
3 PESTMAN 1985, p. 17-25, but see now DEPAUW 2011, p. 189-199.
40 LIPPERT 2008, p. 145.
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Defining the Fiscal Role
of Hellenistic Monarchy
in Shaping Sale

NOAH KAYE

INTRODUCTION

In the classical Greek world, in the context of the polis, the taxation of sale
was the kind of banality that could attract the wit of Aristophanes.' Yet it is
precisely this sort of everyday occurrence about which most of our sources
are silent. Indeed, if we can assume that, broadly speaking, the classical polis
and its Hellenistic successor raised a tax on certain sales, a tax which they
called an eponion or a hekatosté (1/100), we are ill informed about the details:
the incidence of this tax and the mode of imposition.> With the subjugation,
and further, the integration of many poleis into Hellenistic kingdoms, as well
as the kings’ foundation of many new cities organized along similar lines,
fiscality became a domain in which relations of power were negotiated, and
in which, for us, the smaller polity’s position in a larger, multiscalar state can
be mapped out. Yet when it comes to taxation and sale, we do not yet have
a clear account of the impact of royal power (basileia) on the polis: which

' Acharnians 896-97.

2 On sales tax in the Greek city of the classical and Hellenistic periods, see FRANCOTTE 1909, 15-19
and ANDREADES 1933, 144-46. Independent Delos represents a singular case, for which we have an
extraordinary amount of information; see CHANKOWSKI 2007, 311-12.
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of the traditional tax powers of the polis were transferred to the monarchy?
Which were shared? Which transformed in the new environment? Or did the
kings introduce new fiscal categories and institutions around sale in order to
increase their revenues?

What follows is an attempt to clarify the role of basileia in shaping sale.
In reviewing the evidence from the major kingdoms outside of Egypt, a sur-
prisingly circumscribed royal role in the taxation of the sale transaction is
uncovered.’ By contrast, a modest royal role comes into focus in the charging
of fees for access to the spaces of sale par excellence, the agora and the tempo-
rary marketplaces of festivals, and an even larger role in shaping sale through
taxation in the domain of customs, in the taxation of mobility, specifically,
mobility in the service of sale. These conclusions are the basis for the recon-
struction of what Nicholas Purcell has called in his recent Sather Lectures a
“universe of sale,” or a “regime of sale,” which Purcell argues is historically
variable and contingent.* In particular, the aim is to broach the question of the
political and economic integration of a Hellenistic kingdom through the lens
of the institutional arrangement for sale.

PART I, “TRANSACTIONS”

In common usage, the term “sales tax” refers to a transaction tax, and in the
American system, it is usually incumbent upon the buyer to pay it.’ In the
simplest terms, when we speak of a “sales tax,” we are referring to a species
of indirect taxation, namely that which is levied on the act of sale.® Such a

3 The Ptolemaic kingdom is excluded from this study due to considerations of space and because

much of the focus will be on a dynamic interaction between cities and kings not found in Egypt.

4 The lectures were entitled, “Venal Histories: The Character, Limits, and Historical Importance of

Buying and Selling in the Ancient World.” For now, see PURCELL 2012.

> From West's Tax Law Dictionary (accessed online, 9.24.12), s.v., “sales tax”: “State or local tax on
the retail sale of goods or services. In general, it is calculated as a percentage of the sales price. Sales tax
paid or accrued in carrying on a trade or business or as expenses for the production of income is allowed
as a deduction. Sales taxes are generally paid by buyers and collected by sellers as agents for the
government.” By contrast, in ancient Greece, it seems to have been less clear who should have to pay
the eponion. See, e.g., the case of the land sales of fourth-century Philippi (HATZOPOULOS 1996, 83).

®  Some historians, however, are willing to apply the label “sales tax” even when it is not clear
that the imposition strikes directly upon the transaction as such. A good example is the case of a
document describing taxes for the synoikism of Teos and Kyrbissos, the inscription from Olamis.
(ROBERT — ROBERT 1976, 176-79, esp. lines 8-15), as analyzed by CHANKOWSKI 2007, 310-11.
Though she applies the label “taxes sur les ventes,” she also admits that by its mode of imposition,
that tax looks more like a cheironaxion, a tax on practicing a particular form of economic activity.
Specifically, slaves who sell certain products are not taxable possessions of their owners.
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tax is well evidenced in the Hellenistic polis, and it is also attested for cities
joined together in a federal league (koinon).” By contrast, our evidence for a
royal sales tax outside of Egypt is sparse and ambiguous. Before examining
the situation on the ground, it may be helpful to review what theoretical re-
flections are available in the second book of the Oikonomika of Ps.-Aristotle.?
Tellingly, the author of that text leaves no place for a sales tax in his diagram
of the royal oikonomia. However, one has been tempted to identify a sales
tax among the enumerated satrapal revenues. The fourth satrapal revenue is
termed 1) QITO TOV RATA THV YAV TE ROl AYOQOAIWV TEADV YIvouévn (2.1.4 =
1345b). After significant disagreement, most now agree on the meaning of the
first part of this clause: these are customs and tolls, specifically, those levied
on goods and people travelling over land (kata tén gén), as opposed to those
arriving in harbors, which belong to the third satrapal revenue, T®v €umogtwv,
mentioned just before.’ The agoraia telé are rather more difficult to interpret.
They are undoubtedly market taxes of some sort, but the institutional reality
behind the phrase is unclear.'” The most notable attempt to interpret agoraia
telé as sales taxes is that of Makis Aperghis. He has gone so far as to restore
the phrase in the correspondence between the city of Herakleia-under-Latmos
and Antiochos III and translate it as such.'' Not only does this translation lack
philological justification, it fails to make sense of the pairing of the agoraia
telé with those taxes raised kata tén gén. The conceptual link seems to relate
to the movement of people and goods from ports of entry to markets by way
of transportation over land. This would mean that what is being taxed is the
conveyance of marketable goods to the market itself. The agoraia telé should
be understood primarily as charges for access to market space (French “droits
de marché”), and possibly also as taxes on movement in the service of sale.

" For examples from the Hellenistic polis, see ANDREADES 1933, 144-46; for sales tax divided up
between a federal league and its constituent member poleis, see, e.g., the case of the Akarnanian
koinon, 1G 1X,12 583.

8 On the date of this text: against the low dating of Aperghis 2004 (early third century B.C.E.), see

now VALENTE 2011, with date of 320-300. The traditional high date gives the text a late Achaemenid
background while making sense of the occasional early Hellenistic elements.

®  CHANKOWKSI 2007, 308.

10 Cf. VAN GRONIGEN — WARTELLE 1968, in the Budé edition, “[impOts] sur les marchés,” to
ZOEPFFEL 2006, 22, “Marktsteuern,” to VALENTE 2011, ad loc., who waffles between a tax on
“merci” and on “mercati.” See also CHANKOWSKI 2007, 308: “taxes commerciales en dehors des
zones portuaires.” ROSTOVTZEFF 1941, 444-45, admits the difficulty, but settles on “all kinds of taxes
on sales, taxes on the registration of documents, and so forth.” Cf. MCEWAN 1988,417, who suggests
that behind the Akkadian “tax of the market” in cuneiform documents we have a Greek eponion.

" SEG 37,859 N 1II, line 16. APERGHIS 2004, 160-63, esp. 160 for restoration, which does not
appear in his edition in the appendix.
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a) The Attalids

One of the likeliest candidates for a royal sales tax is the agoranomia of To-
riaion in the Attalid kingdom. In the years following the enlargement of that
kingdom in 188 B.C.E., the village community of Toriaion in eastern Phrygia
requested and was granted a number of polis institutions by Eumenes II. Two
royal letters to the new polis have been preserved in an inscription, describ-
ing these privileges in detail."” Of particular importance is Eumenes’ grant to
Toriaion of an oil fund for the gymnasium, for which the king assigns — for the
present — the “revenue from the agoranomia (TNv Ao THg ayooavou[i]og
1060000v)” (line 43). It is difficult to determine very precisely the character
of this revenue, not least because the term agoranomia itself is rare."* Yet it
seems reasonable to assume that what is meant here is revenue collected by
the agoranomoi. The question is what kind of revenue that might be. Accord-
ing to the document’s first editors, Lloyd Jonnes and Marijana Ricl, this is
revenue, “the bulk of which came from taxes on sales.”'* More recently, Lau-
rent Capdetrey and Claire Hasenhohr have led a detailed investigation of the
office of agoranomos, which contains the first full treatment of its finances.
Unfortunately, we are better informed of the sources of an agoranomia that is
cobbled together from extraneous public funds than we are of an agoranomia
that derives from the activities of the agoranomoi themselves. As Capdetrey
and Hasenhohr insist, those activities will have varied greatly from place to
place, but in their view, these are not only the exaction of fines, but also the
collection of taxes on transactions."” Yet as it stands, so much more of the
documentation relates to fines.'® Key texts such as the Agoranomic Inscription
of the Piraeus or the Delian Law on Charcoal and Wood tend to show the ago-
ranomoi acting rather more to monitor prices than to collect taxes on sales.!”

12 SEG 47,1745.

3 E.g.,.Magnesia 269; I Iznik 1260; I.Pergamon 183.
4 JONNES — RICL 1997, 24.

15" CAPDETREY — HASENOHR 2012, 14.

1® As emphasized by DMITRIEV 2005, 34. BRESSON 2008, 22, summarizes the duties of the
agoranomoi in the following way: “de veiller a la régularité des transactions effectuées sur le
marché.” Similarly, see MIGEOTTE 2005, esp. p. 288. For classical Athens, see RHODES 1993, 575-
76. Note, P. STANLEY 1976, in his unpublished dissertation Ancient Greek Market Regulations and
Controls (Berkeley), p. 205, suggests that agoranomoi collected a sales tax in classical Athens; for
Hellenistic Athens, see IG 1I? 1013. There is a documented fiscal role for agoranomoi, which is not
tax collection, but rather involves selling contracts for public works (e.g., L. Erythrai 503, lines 27-29
[misunderstood by Jones and Ricl]), monitoring holders of tax privileges (I. Delos 509), or managing
market space (LSCG 65, line 101).

17" For the Piraeus inscription, see STEINHAUER 1994, with BRESSON 2000, 151-82; the Delian law:
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If indeed the agoranomia of Toriaion did consist of at least in part a sales
tax, it is however significant that what we see in the case of this nascent polis
is not a permanent royal sales tax, but a temporary royal appropriation of a
civic tax to shore up a local institution. The insistence of Eumenes II that the
arrangement is provisional is noteworthy." In the long term, it is clear that
royal revenues are envisioned for this earmark." This was because in the ma-
jor Hellenistic kingdoms outside of Egypt, the office of agoranomos remained
a civic office.?® This is nicely illustrated by a text from Ilion, which shows the
member poleis of the koinon of Athena Ilias each contributing one agorano-
mos apiece to the college that would oversee a festival market.?' In Toriaion,
the Attalids may have for a time laid their hands on a sales tax, but it was by
no means one that regularly accrued to the royal fisc.?

Strabo famously describes the commerce of a religious festival, the pané-
gyris, in pithy terms: 1] T€ TV YVOLS EUTOOLUOV TL TQOY A E0TLY, “the pané-
gyris is a commerical affair.”? So-called big-ticket items, especially slaves
and livestock, were bought and sold at these festivals in large quantities.?* The
space and temporal context for sale were strictly demarcated, greatly facilitat-
ing surveillance and taxation, whether by religious authorities acting on their
own or in concert with states. Thus, the panégyris, particularly where we find
royal involvement, is a plausible context in which to look for a royal sales tax.
As Christophe Chandezon has pointed out, we have mostly a negative image
of the fiscal norms of these fairs, as the documents are so often concerned with
blanket grants of tax immunity (ateleia pantén).* Seen in this light, a second
Attalid document is of great interest. This is the letter of the future Attalos
IT concerning the katoikoi of Apollo Tarsénos.” These katoikoi were likely
a population of temple dependents on or around a sacred estate in the upper

1.Delos 509.

'8 CAPDETREY — HASENOHR 2012, 23, n. 98, underscore the point.
19 SEG 47,1745, lines 43-47. For interpretations of precisely which royal revenues are meant, see
most recently SCHULER 2004, 535, n. 194 and MULLER 2005, 356-58.

2 @G. Finkelstein has challenged this axiom. FINKIELSTEIN 2003, 472 suggests that Antiochos
IV, perhaps influenced by Ptolemaic practice, instituted a form of joint administration of the civic
agoranomia.

2t [lion 3, lines 5-11.

2 Contra also APERGHIS 2004, 285, on SEG 47,1745, RC 3 (clause 11), and 2 Macc. 3, 4-6. Note
also that agoranomia does not appear in all manuscripts of 2 Macc., for which see ABEL 1949, 317.
% Strabo 10.5.4.

2 See,e.g., sales tax in the aforementioned /G IX,12 583 (Anaktorion and the Akarnanian koinon).
3 CHANDEZON 2000.

%  RCA4T.
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Kaikos Valley, in the hinterland of Pergamon. Through the intercession of
their high priest, they secured a tax privilege from the crown termed ateleia
probatdén, “tax immunity on livestock.” At first glance, this would appear to be
a direct tax on property in livestock.?’ However, the scholarly consensus has in
fact settled on sales tax.?® This is largely on the basis of two restorations made
after a suggestion of Louis Robert, (which he seems, in the end, to have taken
back).” These are movnyvewg in line 4 and gorvijyvory in line 12.° The
standard interpretation, then, is that these were livestock sold at the festival
of Apollo Tarsénos. Leaving aside the problem of a definitive restoration of
the text, we still face an interpretive problem. Was the tax immunity granted
on the import of the livestock across royal customs boundaries to the site of
the festival, or rather, was it a true royal sales tax, levied on transactions? The
Apollo Tarsénos document is not so much the hard proof of a royal sales tax
that it is often said to be, but a hint of how much we do not know.*! Again,
for festivals, we only hear of the kings’ releasing from taxation, i.e., the ad
hoc grants — the exceptions to the norm. So much of the royal role in sale is
obscure.*? Yet it merits emphasis: the Attalid grant to the katoikoi of Apollo
Tarsénos remains imperfectly understood from this perspective.

b) The Seleukids

From the Seleukid kingdom, the prime epigraphical evidence for a royal sales
tax comes from the dossier of letters of Antiochos III and his governor Zeuxis
to the city of Herakleia-under-Latmos, dated c¢. 196-193.3* The documents
emerged from negotiations over the terms of imperial rule that followed An-
tiochos III’s expansion and consolidation of his power in Asia Minor. In the
letter of Zeuxis, the king’s representative reproduces the original petition of

2 Cf.ROBERT — ROBERT 1976, 176-79, lines 8-9, the synoikism of Teos and Kyrbissos, where a tax
ton probaton is clearly not a sales tax but a head tax.

2 CHANDEZON 2003, 196, though cf. 315, allowing for the possibility that it is a head tax; PIEJKO
1989, 400; SCHULER 1998, 193: “Verkaufsteuer auf Schafe, von der Festmarkt befreit werden sollte.”
2 See WELLES 1934, 193.

30 WILHELM 1943, 35-40 and 61, as well as FEYEL 1940, 137-41. Welles also considered and ruled
out in line 6: [¢V Taig oV yLEE]OLY.

31 Cf. the case of Herakleia-under-Latmos SEG 37,859, N4 line 6. What does it mean that the
panégyris there is atelés? As WORRLE 1988, 467, admits, we simply do not know.

32 One thinks here of a royal judge set over Attalid Aeolis (Athenaios XV 697d), who may have an
analogue in the basilikoi dikastai of Tyrissa, a Macedonian city under Antigonid rule (SEG 47,999,
lines 5-7). In Tyrissa, the judges’ ruling is followed by an act of sale.

3 SEG 37,859.
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Herakleia, which is full of requests for various fiscal privileges. Of relevance
here is the request in lines 7-8 of N III that tax immunity be granted on some-
thing Tod t€ eioaryopévov gig v mOMV %ol Tob Twhovpévov. Following
the commentary of Michael Worrle, one usually supplies citou (“of grain™),
from the previous clause. Yet what of Tod mwAovpévov? Is this not evidence
of a royal sales tax, as some have claimed?** And is it not the case here that
the tax immunity is requested, first, for the import of grain, and second, for
its sale?

This is a very difficult passage to interpret precisely, but it seems to speak
not of royal sales tax, but of a customs regime that anticipates sale. This be-
comes clear if we pay close attention to its context. This entire section, three
requests following the verb pvnoOnoopévoug in line 6, concerns the city’s
provision of grain.*® Earlier, Herakleia had complained of distress (steno-
choria; N I lines 12-13).% To resolve, the issue, some grain was to be given
to Herakleia as a gift (dorea; NII line 7). But for the reconstitution of the rest
of its grain supply, Herakleia needed to consider the tax implications, espe-
cially if it wanted to import, via private or publically designated importers,
grain that might then be sold publically. So Herakleia asked for a package of
ateleia, several privileges that were not in fact mutually exclusive, but togeth-
er would ensure the tax-free transfer of grain across a royal customs bound-
ary, irrespective of the method of its eventual distribution. The city requested
ateleio{v} ToD 1€ eloayouEVOU €ig TNV TOMV %Ol TOD TIWAOVUEVOU ROl
{va ol €EQryovies €x Ti)g TOU PactAémg eig TNV TOMV €L TAS dlag Yoelag
%0l eic Aoy dteheic MO, (tax immunity to be granted both on (grain)
imported into the city and on grain (to be) sold there, and that those export-
ing (grain) from the king’s land into the city, both for their personal use and
for the purpose of sale, do so tax free...” (N III lines 7-9)). Significantly, the
question of sale is sandwiched between considerations of customs. This is
because it was from the perspective of customs that sale was at issue for the
royal fiscal authority. We should understand tTod mwhouvpévov to mean that

3 Notably, MA 1999, 132: tax on “import and sale of grain within the city.” Cf. 343, with n.7,
where Ma is more circumspect in his epigraphical dossier, reproducing Woérrle’s translation, but
allowing for the possibility that the phrase refers to “all imports and sales in the city T0 eicaydpevov
%0l TO TwAoVpeVoV.” See also Aperghis 2004, 161, which makes of the phrase toD e eicoyouévou
€ig TNV WOMV ®al ToD TwAovuévou, in effect, two different kinds of taxable grain: Herakleia
requests that “tax exemption (be granted both) on that imported into the city and that sold there.” For
Aperghis, then, the release granted is from a royal sales tax collected in the city’s market.

3 See the discussion of WORRLE 1988, 467-68; and also the opinion of GAUTHIER 1989a, 405: all
three demands have the same object, namely, grain.

% See GAUTHIER 1989a, 404, for emphasis on “dénouement.” Worrle had translated stenochéria
as “Landnot.”
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tax immunity was to be granted on grain that was imported for the purpose
of sale, the eis prasin of the third and final clause, and not on the sale of that
grain per se.”” The whole passage concerns customs collected at boundaries
and not the surveillance of transactions conducted in the agora.*

Much more resolute indications that the Seleukids taxed sales, especially
the so-called big-ticket sales, come from the Near East. Indeed, the farther
one moves east in the kingdom, the more evidence there seems to be for royal
involvement in the taxation of sale. However, in the case of Jerusalem, there
is in fact nothing that concerns sales tax in the letter of Antiochos III to that
city preserved by Josephus.*” The richest sources of information come from
Babylonia, in the form of cuneiform tablets and clay sealings.*’ In Seleucia-
on-the-Tigris, Nippur, and Uruk, clay sealings have been recovered that bear
in Greek the names of certain taxes, andropodiké (slave tax), haliké (salt tax),
and indeed, epdnion, often in combination, and often alongside the title of a
royal official, the chreophylax, who registered contracts at least in part for the
purpose of taxation.*! Further, from Uruk, we also possess cuneiform tablets
that record sale contracts. These tablets come from temple archives, but they
often allude to duplicate registration of the same sales in royal archives. While
the relationships of the different archives to one another remains in dispute,
especially since they seem to change over time, the interest of the crown in
taxing sale through registration of contracts is patent.*> In Uruk, the Seleuc-
ids even took an interest in certain sales that concerned solely temple affairs,
namely, the sale of prebend contracts.*’ It may even be that part of the impetus
for the organization of certain segments of the populations of these cities into

37 We know very well that grain schemes in Greek cities involved public sale of grain stores and
royal gifts of grain. See WORRLE 1988, 467.

3% Pace CAPDETREY 2007, 421. Cf. CHANKOWSKI 2007: “Sur ces transactions, le pouvoir royal
semblait étre normalement habilité a prélever, logiquement, une taxe d’importation et de vente (par
exemple une dekaté tou sitou?) lors des ventes dans la cité, et une taxe d’ exportation aupres des
marchands qui venaient le chercher dans le domaine royal.”

¥ AJ12.138-44. Contra APERGHIS 2004, 167; however, for Seleukid Judaea, see also the intriguing
mention of the “price of salt (tf|g Tui)g ToD Ahog)” in 1 Macc. 10, 29. The context however is the
letter of Demetrios 1 to Jonathan, which included an extraordinary set of fiscal privileges that were
in fact never taken up. I am skeptical about the use of this document for the fiscal history of the
Seleukid kingdom.

40" The sealings from Uruk and Seleucia-on-the-Tigris were first studied by ROSTOVTZEFF 1932; for
the cuneiform tablets from Uruk, see DOTY 1977; MCEWAN 1988; DOTY 2012. The final excavation
publication for both the sealings and the tablets from Uruk is LINDSTROM 2003. See also the important
essay of JOANNES 2012, incorporating a reassessment of the context of the finds.

41" On the chreophylax in Seleukid royal administration, see CAPDETREY 2007, 319-20.

4 On the administrative practice operative in Uruk and Seleucia-on-the-Tigris, see MESSINA 2005.

4 JOANNES 2012, 249. Sale is also at issue in Falaika: Iscrizione dello Estremo Oriente 422, line 33.
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communities based on the model of the polis, like the famous pulitei/politai of
Babylon, was a desire to evade precisely such exactions.*

c¢) Cassander and Cassandreia

The case of Cassander and the city of Cassandreia is of distinct importance as
it throws in high relief the question of whether a king might limit a city’s abil-
ity to tax sale. This is a complicated case that concerns a royal grant of ateleia
made by Cassander to a man named Chairephanes, c. 306-298 B.C.E.** But the
city of Cassandreia plays a major role too: the decree is dated by the name of
its eponymous magistrate, and the inscription was likely set up in Cassandreia,
probably before one of its major public buildings. * In fact, the Chairephanes
decree is one of several royal grants, the others being land grants, from the
vicinity of the site of Cassandreia, which have spurred a lively debate about
the nature of this polis, Cassander’s massive synoikism and royal capital in the
Chalikidic peninsula, its political status, institutions, and sovereignty.*” What
distinguishes the grant to Chairephanes from those other grants is both that it
concerns only ateleia, and also that Chairephanes, curiously, seems to be a
citizen of Cassandreia, at least this is what his gentilicial implies.

The ateleia granted to Chairephanes and his descendants includes import
and export, buying and selling, provided that they are not done ep’emporiai
(»al eloGYOoVTL Al EEAYOVTL ROl TIMAODVTL ROL MVOUUEVML AV 00 €T
éumogion (lines 7-11)). In publishing the inscription, I. Vokotopoulou took
e’ éumogtau, effectively, as a locative. On this understanding, these activi-
ties were tax-free provided that they did not take place in one of Cassandreia’s
two harbors.*® Yet as has been recognized, A1y oo € éumogion is a dif-
ferent way of saying epi ktései — i.e., what is not for exchange in commerce is
for possession.*” As it happens, in another grant of Cassander, this one to the
Macedonian landholder Perdiccas, dated to the very same year and quite pos-

4 On these communities and the potential for their fiscal interests to diverge from their neighbors’,
see CLANCIER 2007, 56-59.

4 SEG 47.,940.

4 On the question of the location of the asty of Cassandreia and the architectural context for the
Chairephanes decree, see VOKOTOPOULOU 1997, 48-49.

47 The other grants are Cassander’s to Perdiccas (SEG 36,626) and Lysimachus’ to Limnaios (SEG
38,619). For the debate, see VOKOTOPOULOU 1997; HATZOPOULOS 1998, 621-22; BRESSON 2007,
173.

4 VOKOTOPOULOU 1997, 47. Yet the activity of emporia need not be exclusively “to xdta
0dhaooa eumtdlo.” See Aristotle, Politics 1258b 22, 3.

4 See BRESSON 2007, 117.
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sibly from the very same architectural context, the right of ateleia for import
and export is granted by the king €7l ®ti0o€L.® At stake was the purpose of the
exchange, not its location.

What then is the anxiety expressed by such a proviso? Though probably
a citizen, Chairephanes, like Perdiccas, would have been an outsized figure
in Cassandreia. Considerations of social status and of the unusual scale of
his economic activity may have trumped the normative claims of citizenship,
especially if this Chairephanes is to be identified with the man who undertook
a major project of land reclamation in Euboea.’!

Like Perdiccas, Chairephanes probably owned an estate in the city’s ter-
ritory. The management of such an estate, service to the king, and private
interests abroad would have necessitated much coming and going, as well as
buying and selling for the maintenance of a large oikos. In fact, many compa-
rable grants contain language that is explicit on this score: one is permitted to
import and export eis ron idion oikon, (for one’s own household).>* It seems
that the aim of the grant was the protection of these extraordinary activities
—to ensure that Chairephanes was taxed just like any other citizen of Cassan-
dreia. The royal grants to Perdiccas and Chairephanes were directed at local
officials, civic ones if they were operating in the agora of Cassandreia, and
perhaps royal ones as well, who might have operated near the inland borders
of the city’s territory and also in its harbors. In terms of sale, the point was to
give Chairephanes the opportunity to claim in the agora of Cassandreia that
his buying and selling in usual volume was done “for possession.” Thus in
the grant, Cassander was not affirming, by renouncing it, his right to raise a
sales tax in the polis of Cassandreia.”® He was not so much taking away the
city’s right to raise a sales tax, but rather insisting, in a heavy-handed way,
that Cassandreia tax its extraordinary (new?) citizen in merely the ordinary
manner.>*

In general, when it came to the transaction of sale itself, within these king-
doms, in the absence of a temple community, it was the cities that seem to have
exercised the primary tax powers. It might be suggested that if we possessed

% SEG 36,626, lines 29-31.

31 On Chairephanes’ possible interests abroad, see BRESSON 2007, 175, discussing /G XII,9 191.
2 E.g.,I.Priene 8, line 32; [.Magnesia 6, line 21.

3 Cf. HATZOPOULOS 1991, 440.

% For Macedonia, see also the evidence of the acts of sale published by HATZOPOULOS (1996,
83) from Phillipi and Amphipolis (HATZOPOULOS 1991). In the case of Phillipi, the city collects
the eponion. The dossier from Amphipolis shows no change in the way the city taxed sale after the
Macedonian conquest.
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remnants of the public archive from Sardis, where we happen to know that a
famous royal document relating to a sale of land was stored, the situation in
Lydia might look much more like Mesopotamia.’ Yet in the well-studied cor-
pus of inscriptions that record negotiations between cities and kings over fis-
cal privileges, the issue of sales tax is conspicuously absent. It does not seem
to have been on the table. Moreover, cities that were firmly embedded within
a kingdom and subordinated to royal fiscal authority could still bestow the gift
of full immunity from sales tax. This is what happened in Ilion at the end of
the fourth century, when the city honored three foreigners from Tenedos by
decreeing that whoever bought and sold with them did so tax-free.>® Ilion’s
decree lacks the sort of provisos that we know from ateleia documents from
elsewhere, which hint at unforeseen taxes over which the city is not sovereign
(kyrios) and thus cannot include in a blanket grant.”” In short, sales tax was a
relatively minor category of royal fiscality.*®

PART II, “ACCESS”

For its part, one of the most important ways in which the polis shaped sale
was by charging an entrance fee to sellers who wanted access to those cir-
cumscribed and regulated spaces where sale took place. In Magnesia-on-the-
Maeander, for example, wool-sellers were charged an obol a day to enter such
a space.” These fees, however, do not fit neatly into our fiscal vocabulary.
But they were a fundamental, perhaps even under-appreciated, aspect of sale
in ancient Greece. To take just one famous text, the Delian Law on Charcoal
and Wood, the agoranomoi on the island were obligated to penalize the tax
immune for non-compliance by charging them a standard one drachma per
day for space in the agora (misthos tou topou).*" As a source of revenue, this
fee was so common that it could even go by the simple name agorastikon — or

3 On the Sardis archive, see CAPDETREY 2007, 320, discussing OGIS 225.
% Syll2355.

7 E.g., Llasos 18, line 9; or SEG 35,1085, lines 30-31, from Apollonia Salbake. In both cases, the
phrase is: dtéhelav TEVTOV OV 1) TOAG ®VE(0, “immunity from all those taxes over which the city
has sovereignty.”

% Cf. CHANKOWSKI 2007, 323.

% I.Magnesia 121. Different sellers are charged different daily rates. The preserved text does not
name the space of sale.

CHANKOWSKI 2007, 313 arrives at a kind of aporia. She uses the terms “taxes d’usage” and
“taxes commerciales,” which get closest to the phenomenon.

61 [.Delos 509, lines 40-42.
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fall under the heading of agoraia telé, familiar from the Oikonomika of Ps. —
Aristotle.*

The question is whether the monarchies too sold this access, and here a
modest royal role is evident, which we should be careful not to overstate.
The key text is the Second Letter of Antiochos III to Sardis of 213 B.C.E., in
which the king removed certain burdens imposed as punishment for Sardis’
support of Achaios in a Seleukid dynastic war, while also restoring cer-
tain privileges. The relevant passage reads: dmohUopev d¢ VUGS %ol TOD
évouriov ov Tehelte AmO TOV £QyaoTNOlWYV, EimEQ %ol o EAlaL TOAELC
un medooovtal. “We release you from the enoikion that you pay on the er-
gastéria, since the other cities do not pay it.”* A rent of some kind was raised
“on the ergastéria.” Following Philippe Gauthier in the ed. pr.**, many have
imagined these ergastéria to have belonged to a stoa built and in fact owned
by the king, (for which there is no textual or archaeological evidence), going
so far as to posit a entire class of royal stoas in the agoras of cities. This theory
gives the kings a much larger role in shaping the space of sale than the Sardis
letter merits, and in some versions can even imply that the kings built the stoas
in order to generate transactions that they then taxed.® It is just as likely that
these ergastéria were impermanent structures, like the kind of space that was
sold to vendors at festivals (skénai, vel sim.).®® The Sacred Law of Andania,
for example, emphasizes that vendors are not be charged for such space, im-
plying that the norm was indeed to take a fee.®” In sum, the Sardis text does not
show that kings created spaces for sale in order to serve their own fiscality, but
rather that under certain conditions, in this case punitive ones, but likely also
the special conditions of a festival, the king might claim the right to charge for
access to the privileged spaces of sale.

0 JG II? 1245 lines 8-9 and I.Rhamnous 7, lines 10-12, with commentary of Petrakos: $¢60og
adeiag TwAToV 0TV ayod; for agoraia telé as charge for access to space of sale, an excellent
illustration can be found in clause 11 of RC 3, the letter of Antigonos I to Teos and Lebedos.

% SEG 39,1287, lines 8-10.
% GAUTHIER 1989b, 101-7.

% From the standpoint of euergetism, it is also problematic. In other words, when kings and private

benefactors built stoas, they dedicated them along with the revenues they produced to the city or to a
divinity. They renounced their future property rights.

% See the definition of HELLMANN 1992, 139-40.
7 LSCG 65, line 101.

92



PART III, “MOBILITY IN THE SERVICE OF SALE”

Both the letter of Zeuxis to Herakleia-under-Latmos and the grants of Cas-
sander to Chairephanes, as well as to Perdiccas, raise the specter of sale in the
context of customs. These documents reflect customs regimes that registered
the intentions of voyagers to sell. In fact, they expose the most salient and
novel feature of sale in a Hellenistic kingdom. As composite states made up
of a plurality of smaller polities, these kingdoms were crisscrossed by a series
of internal customs boundaries, some manned by royal officials, but others
by the taxmen of poleis, ethné, and démoi. A trader might very well enter
the customs zone of the basileia directly from the outside, but to move about
within the kingdom, he was obligated to cross further customs boundaries,
not all of which were royal.®® No single customs regime reigned supreme. For
the Seleukid kingdom, this patchwork vision was argued for already by Elias
Bikerman, while for the Attalid kingdom, we now have the evidence of the
Customs Law of Asia.”

The manner in which mobility across these boundaries in the service of
sale was taxed was not new. It conformed to the customs habits of the classi-
cal city-state. The kingdoms took over from the world of the polis the crucial
distinction between, on the one hand, goods for “personal use (idia chrésis,
vel sim.)” or “for possession (epi ktései, vel sim.),” and on the other hand,
those “for sale (ep’ emporiai, vel sim.),” or those “to be manufactured into
other marketable goods (ep’ ergasiai).”” This basic distinction was opera-
tive both in Herakleia-under-Latmos, (¢mi tag idtag yoelag »al eig modaowv
dreheic ®ow), and in Cassandreia (v oo €’ umopiar).”" Further, the
Herakleia text demonstrates that this distinction mattered within the political

% For direct entrance to the fiscal territory of the kingdom from the outside, see the privileges

granted on goods from the Milesia by Antiochos IV (SEG 36,1046).

% BICKERMAN 1938, 115-17. Customs Law of Asia: COTTIER et al. 2008, lines 26-27. For the
Antigonid kingdom, we simply lack the evidence. HATZOPOULOS 1996, 440-42, summarizes the
problem. We know that the Macedonian cities possessed their own revenues, which seem to have
been significant. Yet we have only the epdnion of Phillipi on record as a civic tax (HATZOPOULOS
1996, 83). The admittedly tentative conclusion of Hatzopoulos that the royal treasury controlled the
entire customs regime of the kingdom is suspect in light of the comparative evidence.

" For the distinction and its ubiquity, see BRESSON 2008, 77-83. The grant to Chairephanes is his
locus classicus; for ep’ergasiai see W. JUDEICH, MDAI(A) 16 (1891),292-93,17 lines 13-16.

' In the case of Perdiccas, I much prefer the standard translation of émi »tio€L to that of
THONEMANN 2009, 365, “things on his property.” Thonemann would make of Perdiccas’ estate a
kind of customs shelter within the territory of the polis of Cassandreia. The issue, I think, is the usual
one: crossing a customs boundary with large amounts of goods raised eyebrows. Perdiccas was given
the right to declare such goods “for his own possession,” which is indeed another way of saying “for
his estate.” Cf. the pairing of k#ésis and chrésis in a decree of Odessos, IG.Bulg. 12, 42 bis, line 6.
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boundaries of the kingdom. It was at issue when the merchant crossed the cus-
toms boundary between royal land and polis territory (oi €éEGyovteg éx Ti|g
00 BaolAEmG eig TV TOMYV)."?

Thus what was startlingly new was the proliferation of these checks. The
map of sale proper to these kingdoms would then have been dotted with check-
points where the following questions would have been asked of royal subjects
and privileged outsiders: “Who are you?” “Are these goods for personal use
or for sale?” In a world of city-states alone, this question had been asked of
foreign individuals who had proxeny or isoteleia rights that entitled them to
declare their goods “not for sale.” It would have been asked most often of a
city’s own citizens. To enter, one declared, “I am a citizen, and these are my
goods for personal use.” The Herakleia text implies that an analogous declara-
tion will have been made both at the initial entry point into the kingdom and
in fact at each boundary of chéra basileds: “1 am of this basileia, and these
are my goods for personal use.” Normally, for the Herakleot, this declaration
would have been made several times over during the course of a journey from
the Hellespont or central Anatolia to his home polis. Of course, if the ambas-
sadors of Herakleia had been successful in their petition, (as it is hinted in the
fragmentary final lines of the inscription that they were), at least in the case
of grain destined for sale in Herakleia, the question of intent to sell ceased
to matter for the purposes of taxation. Yet the general pattern of questioning
mattered a great deal.

The practice of investigating economic agents in this manner, of habitually
forcing them to declare themselves as subjects of the kingdom before royal
tax collectors, will have engendered new identities and contributed to the con-
struction of a royal subject. Historiographically, it has been much easier to
detect polis and ethnic identities in this period. Close attention to this aspect
of sale may serve to encourage a broader search for royal identities. Moreo-
ver, it may be that under the rubric “personal use” much more was moving
about and moving farther tax-free. This may have led to the integration of
regional economies, especially if the smaller polities of the kingdom followed
the kings’ lead and extended this courtesy to each other. All we know for sure
is that we have a new factor that went into the decision-making process for
those who would set out from home with a material assemblage or in search
of one. Finally, we must ask how this distinction between use-goods and sale-
goods was made in practice. Our evidence from the polis is actually rich on
this score: by means of quantity limits, e.g., one can bring in 100 medimnoi

2 SEG 37,859 N 111, lines 7-9.
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of grain per year;”® by means of oaths, e.g., one vows, “I swear that this is all
for my personal use”;™* and, just as importantly, by means of trust. The prolif-
eration of these checks on mobility will have been followed by the prolifera-
tion of all of these conventions. This encounter with the royal state will have
spread knowledge about administrative practices; and it will have given royal
officialdom a profound knowledge of local economic patterns — which kinds
of mobility were normal and which raised eyebrows. What appears at first
glance to be another layer of fragmentation may have lent these Hellenistic
kingdoms a coherence so far unnoticed.

CONCLUSION

The goal here has been to define as carefully as possible the royal role in shap-
ing sale in the Hellenistic monarchies outside of Egypt. To that end, the pur-
ported testimonia for sales tax in particular have been subjected to scrutiny. In
the context of the polis, a specifically royal sales tax is difficult to discern; it
is certainly more elusive than one has acknowledged. Yet we can look to the
cases of Toriaion and its agoranomia, along with Cassandreia and the ateleia
of Chairephanes, in order to appreciate the power of the king to intervene
in this domain of fiscality and to curb the city’s sovereignty. As Veronique
Chankowski has shown, the categories of fiscality in ancient Greece were
mutually constituted and shared between city, temple, and crown.”” Howev-
er, in practice, the monarchies seem to have ceded to the cities the power to
tax the sale transaction. If the interpretation offered here of Herakleia’s tod
TwAOVUEVOUD is correct, sales tax is not documented as a subject of nego-
tiation between city and king. Of course, when monarchs dealt with subjects
through the intermediary of strong temple institutions, either in rural Anatolia
or in urban Mesopotamia, different possibilities presented themselves. Mov-
ing forward from these conclusions, it was suggested that much is to be gained
by focusing on different aspects of sale, for which the royal role may have
been more significant. Indeed, a focus on the regulation of access to the privi-
leged spaces of sale, as well as movement in and out of those spaces, makes
defining the royal role in sale a central task for those who wish ultimately to
reach a better definition of the Hellenistic kingdom as a form of state.

3 [Aeg.Thrace 8.
™ Syll? 633, lines 78-79.
75 CHANKOWSKI 2007, 323; CHANKOWSKI 2008.
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Selling Private Real Estate

in a New Monarchical Setting.
Sale and Community

in Hellenistic Egypt’

KATELIIN VANDORPE

The Ptolemies, the last Pharaohs, took over a country with a high standing
civilization and a mighty clergy, receiving at the same time numerous Greek
immigrants. They were able to maintain the control over Greeks and Egyp-
tians by balancing between innovation and tradition and by bargaining with
the elite groups (Greek and priestly elite).! This paper on selling procedures
is a test case for this general statement. Evidence of the Egyptian chora will
be discussed, constituting mainly of Greek and Demotic sale contracts and of
sales tax receipts; official correspondence and lawsuit records add crucial ad-
ditional information.?

I should like to thank U. Yiftach and S. Waebens for their helpful comments.
' MANNING 2010.

2 Law texts have not been preserved for the chora; we do have law texts concerning “sale of
land and house and building-sites” (yfjg »ol oixiag ol oixomédwv mv1)) of the Greek polis of
Alexandria (P.Hal. I, Il. 242-259, after 259 BC), but the procedures are clearly different from those
of the countryside. P. Hal. I mentions a sale tax of 5%, except for sales below 50 drachmas; the
treasurers (tamiai) have to register the sales according to demes; once the seller has paid a kind of
boundary money (amphourion) to the neighbours of the real estate, he is no longer able to institute
legal proceedings against the buyer.
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1. LAND TENURE IN A MONARCHICAL SETTING

What kind of property could be sold in a country where a king was the ultimate
owner of the land? There is a longstanding scholarly discussion whether the
Pharaohs or the Ptolemies claimed all land in Egypt by royal rights. We share
the view of J. Manning that the Ptolemies “never claimed absolute control over
all the land, but merely asserted the right to assign abandoned or unproductive
land and the right to tax [all the land]. Underneath this royal assertion lay a va-
riety of land tenure conditions”? strongly influenced by Pharaonic traditions.*

Houses, waste land or building-sites, located in the residential areas, were
privately held and could be sold.’ For landed property in the agricultural area,
the following categories may be distinguished.

a) Crown land (Basilike ge), which was farmed out to royal tenants, could
not be sold.® A long-term general lease, destined for the whole village, formed
the basis for the individual contracts. This category should be distinguished
from Basilike idioktetos ge or “royal privately owned land” attested mainly in
Upper Egypt and discussed below.’

b) Cleruchic land (Clerouchike ge) was granted by the king to soldiers
or cleruchs. The kleroi remained at all times the king’s property. But while
at first these plots were intended for the cleruchs during their lifetime, a lim-
ited set of alienable rights was gradually obtained. Such a plot could only be
passed on among members of the cleruchic group, usually from father to son
and even women could administer the kleros if they connected two genera-
tions of cleruchs.?

¢) Sacred land (Hiera ge) or temple land stricto sensu, held by the tem-
ples for the maintenance of the cults and with royal permission, could not be

3 MANNING 2003, 157-178, esp. 177. For Ptolemaic land categories, see also HUSS 2011, 262-286;
MONSON 2012, 75-86.

4 CRISCUOLO 2013.

° E.g. BGU XIV 2398 = BGU X 1974 (psilos topos or waste land, 213-212 BC, Oxyrhynchite
nome); BGU XIV 2399 (courtyard in the village, 212-211 BC, Oxyrhynchite nome); P.Adler Gr. 9
(house, 104 BC, Pathyris); P.KoIn I 51 (house and garden, 99 BC, Pathyris).

®  PREAUX 1939, 491-514; CRAWFORD 1971 = 2007, 103-105.
7 Compare MONSON 2012, 76-77.

8 On the legal status of the kleros, see most recently SCHEUBLE 2012, 142-194; see also CRAWFORD
1971 =2007,53-58; MANNING 2003, 178-181; MONSON 2012, 78-79; FISCHER — BOVET forthcoming.
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sold, but the temple often leased it out to private people.” Such temple land
stricto sensu should be distinguished from privately owned land which was
part of the divine endowment and thus of the revenues of the local temple,'
discussed in the next section.

d) Private or privately owned land (Idioktetos ge) is a category which
has been ignored for a long time. In Upper Egypt, the Ptolemies took over the
ancient property regime which allowed the private transfer of property rights
by inheritance, lease and sale,'' and the use of such real estate as mortgage."
Contrary to cleruchic land, the alienation rights were not limited. When people
bought such land, they would own it (xvvoLevoet) “just as the original owners
possessed it” (raBa »ail oi aQyaiol ®UQLoL Exéxtnvto).”* The new interpreta-
tion of Demotic receipts'* and recently discovered land surveys' revealed that
the major part of the agricultural area in Upper Egypt was in private hands.'®

Taxes had to be paid on this private land and these revenues were destined
either for the Crown or for the temples. Therefore, private land of which the
revenues were to be allocated to the Crown, could be called Basilike idiok-
tetos ge, “royal privately-owned land”,"” whereas private land of which the
revenues were destined for the temples, is said to be part of the Atp-ntr (divine
endowment) of a deity. Nice examples are provided by a third-century BC
archive from Edfu, where the protagonist owns private low (or island) land
located within the divine endowment of Horus, as well as private high land
“in the fields of Pharaoh”."®

° E.g., P.Dem. Ackerpachtvertriige 34; P. Gebelen Heid. 12 (these examples come from Pathyris in
Upper Egypt; for low land owned by the temple of Hathor in Pathyris, see VANDORPE — WAEBENS
2010, 28).

10" Compare MONSON 2012, 77.

" As convincingly shown by MANNING 2003, chapter 6, on the private transmission of land; see
also MONSON 2012, 78-79.

12 Private land could be sold temporarily as mortgage for a loan; for Greek contracts testifying

to such temporary sales, see PESTMAN 1985b; for procedures to mortgage land through Demotic
documents, see the contribution by M. DEPAUW.

3 BGU I 992, col. 2, 11. 5-6.
4 VANDORPE 2000.
15" CHRISTENSEN 2002; MONSON 2012, 79-86.

¢ Private land in the Edfu nome may amount to 72% of the agricultural area, as shown by MONSON
2012, 82.

17" MONSON 2012, 77, referring to P. Lond. VII 2188 (Hermonthis, 148 BC); further examples of
“royal private land” may be found in third-century BC Edfu, see following note.

18 E.g. P.Hauswaldt 1 (265 BC). For the archive of Pabachtis, son of Paleuis, see MANNING 2003,
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The evidence suggests that most private land in Upper Egypt was part of
the divine endowment of a deity," a tradition that goes back to the pre-Ptole-
maic period.’ Taxes levied on private land were paid directly to the temple
and part of them were destined for the cults or the priestly organisation. In
Ptolemaic times, this private land was according to Demotic evidence still
part of the temple’s htp-ntr, but the Ptolemaic kings managed to get hold of
the private plots and its taxes at different stages. The king compensated for
the probably enormous losses of the temple revenues: a system of subvention
(syntaxis) was introduced.?! Thus, the state now cashed the taxes, but returned
part of it to the temples through this subvention system. Parallel with the con-
trol of the taxes, the state also intervened more and more in the process of
purchasing private land, as shown in the following section.

2. PRIVATE SALES: FROM TEMPLE TO STATE INTERVENTION??

The distinction between temple and state (king) is mainly applicable to
the post-Pharaonic period. Current studies suggest that state and temple in
Pharaonic times (e.g., in the Ramesside period) functioned as one and not as
two separate institutions: the temple was primarily a branch of the govern-
mental administration.”

Early-Hellenistic period (until ca. 200 BC)

Houses and waste land in towns or cities, and private land in the agricultural
area, were sold through a system of contracts established independently from
the state. But these contracts were, at least from Ptolemy II onwards, super-
vised by the state.

79-83, and <http://www trismegistos.org/arch/detail. php?tm=162&i=3>.

1 1In the town of Pathyris, for instance, all private land is, according to the Demotic contracts,
still part of the divine endowment of Hathor in the second-early first century BC, see VANDORPE —
WAEBENS 2010, 35.

2 Seee.g., S.P. VLEEMING in P.Hou, 21, n. cc, and 25, n. ii.
2l VANDORPE 2007; VANDORPE — WAEBENS d2010, 35.

22 For an overview of the Greek sale contracts, see the database Synallagma: Greek Contracts in
Context (dir. U. Yiftach-Firanko), <http://hudd.huji.ac.il/ArtlidHomepage.aspx>, also accessible via
Pap.info; for the Demotic contracts, see the Trismegistos website <http://www.trismegistos.org/>.

23 HARING 1997, 17-20.
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Greek and Demotic contracts testify to the sale of houses and building
lots. The Greek contracts* came about in the private sphere and were double
documents for which the contracting parties had to find six witnesses (whose
names were recorded and whose seals closed part of the document) and a
‘keeper of the contract’ (sungraphophulax),” while the Demotic contracts®
were redacted by temple notaries or by official notaries who are to be asso-
ciated with temples as well rather than with the state administration.”’ Both
Greek and Demotic contracts were established in the presence of witnesses.

Mainly Demotic temple contracts?® bear witness to the sale of private land
in the agricultural area, partly because this type of land was principally found
in Upper Egypt, where the Hellenization process had not yet penetrated into
the countryside, and partly because private land was usually part of the divine
endowment (htp-ntr) of the local temples (see above 1.d.).

These transactions were supervised by the state, probably for tax purposes
(see below): from the reign of Ptolemy Il onwards, private Greek six-witnesses
contracts and Demotic contracts could be/or should be registered in a grapheion
of the state, also called agoranomeion. Some Greek double documents contain
an explicit clause according to which the contract should be registered in the ag-
oranomeion and the transfer taxes should be paid.” A few fragmentary Greek*

2 For Greek double documents testifying to the sale of houses, courtyards or waste land in the
village, see note 6.

2> BURKHALTER 1996, 294-295.

% Demotic sale contracts of houses: e.g., P.Brux. Dem. II 1, 2 and 3 (Thebes West, 327, 313 and
311 BC, respectively); P.Schreib. 1,2, 4 (Thebes, 330, 314 and 304 BC, respectively).

* MUHS 2005b, 93-94.

2 For a list of early Demotic sales concerning landed property, going back to the seventh century

BC, see e.g., VLEEMING 1991, 346; for further Demotic sales of land, see, e.g., P.Schreib. 24 (Thebes,
210 BC); P.Schreib. 80, 81, 82, 84 and 86 (Edfu, period 265-240 BC). For Demotic sale contracts,
which usually consist of two documents, a sale and a cession, see DEPAUW 1997, 140-142, and the
contribution by M. DEPAUW in this volume.

» BGU X 1973 (Oxyrhynchite nome, 221-205 BC, sale of real estate: double document with
witnesses, registration in the agoranomeion required); BGU XIV 2398 = BGU X 1974 (Tholthis,
Oxyrhynchite nome, 213-212 BC, sale of waste land in village: double document and witnesses,
registration in the agoranomeion required); BGU XIV 2399 (Tholthis, Oxyrhynchite nome, 212-
211 BC, sale of a courtyard and an unknown object in the village: double document and witnesses,
registration in the agoranomeion required); SB XIV 11376 = P.Hib. I 89 (Ankyron, Herakleopolite
nome, 239 BC: credit arrangement in view of a sale, which should be registered in the agoranomeion
of Herakleopolis or Oxyrhynchus); SB XIV 11375 (Oxyrhynchus, 211-210 BC: double document
mentioning a sale which has to be handed over in the agoranomeion of Oxyrhynchus, where the sale
tax has to be paid). See also WOLFF 1978, 195.

% Registers of Greek private documents made by Greek officials are known since the third century
BC. CPR XVIII (231/206 BC), for instance, is a monthly register of private documents (including
double documents) that were probably registered in Theogenis. The editor discusses other Ptolemaic
registers containing copies or abstracts of especially private documents. A special case is P.Freib.
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and Demotic?' registers are preserved, registering private Greek or Demotic
contracts, among others, in a daybook format or as monthly registers geo-
graphically ordered.

Middle and Late Hellenistic period
(from ca. 200 BC onwards, including major changes around 145-140 BC)

Alongside the Greek six-witnesses contracts and Demotic contracts, the gov-
ernment introduced a new type of sale contracts redacted by Greek notaries or
agoranomoi, employed by the state.*? The function of agoranomoi as notaries
in the second and first centuries BC was probably an extension from their task
as registering official in the third century BC.** In Lower Egypt, which was
Hellenized in an early stage, these agoranomoi may already have been active
as Greek notaries in the third century BC for loans etc., but up to now, no cer-
tain examples of third-century BC agoranomic sale contracts are extant.** In
Upper Egypt, Greek notarial offices were only introduced in the second cen-
tury BC, after the suppression of a huge revolt.*> Surely, agoranomic Greek
contracts, including sales, became popular everywhere in the country from
about the mid second century onwards even in regions where the major part
of the inhabitants practiced Egyptian habits.*® The local availability of the
notarial offices and the familiarity with the Greek officials (who were often

IIT 12-33, where the original contracts (sungraphophulax-contracts rather than notarial deeds) are
bundled in a tomos sunkollesimos, see B. KRAMER, in CPR XVIII, p. 16-34; MUHS 2005a, 21;
YIFTACH-FIRANKO forthcoming.

31 MuHS 2005a, 19-20; MUHS 2005b, 95-96.
2 SEIDL 1962, 62-63; MESSERI 1980; PESTMAN 1978b and 1985a; Huss 2011, 85-88.

3 Compare Huss 2011, 86: “Der agorandmos der zweiten Hilfte des 2. Jh. war kaum der

agoranomos der ersten Hilfte des 3. Jh.”.

3 P.Teb. III 814 (Krokodilopolis, Fayum, 240 BC) includes copies of parts of the sale of real
estate (including a vineyard) redacted by an agoranomos, but the so-called sales deal with forfeited
property: a woman had, by judgement of the court of the chrematists-judges, been given the right
of execution against the defaulter; thus the procedure in which the agoranomos is involved, is not
an ordinary sale, but the execution of a judgment after a debt had not been paid off; compare the
case found in P.Enteux. 15 (‘renouvellement d’une hypotheéque sur le bien d’un mineur’). SB XXVI
16799 (?Philadelpheia, 210-109 BC), and P.Strasb. Gr. VI 641 (Phebichis, Herakleopolite nome, 265
BC) may be agoranomic sale contracts, but these are too fragmentary to draw any conclusion from.
There are, on the other hand, for the third century BC clear examples of Greek non-agoranomic sale
contracts which had to be registered in an agoranomeion, see note 30.

3 The earliest certain example of an agoranomic contract in Upper Egypt, is a loan dating to 174
BC: P.Dryton 11 (P. Dryton 1 dates to 164 BC rather than to 176/175 BC, see P.Dryton, 28). The
loan BGU X 1968 of 184 BC may be an earlier example, but it probably originates from a Greek polis
(Ptolemais?), not from the chora proper.

3 VANDORPE 2011.
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members of a local Egyptian family, trained as Greek scribe) were undoubt-
edly crucial factors to persuade the locals to make use of this new institution.
But people had a choice: they could continue the use of Demotic contracts
and in times when government control was weaker, people turned again to the
temple notaries.

Greek agoranomic contracts no longer needed witnesses as they were auto-
matically recorded in the notary’s register, of which few examples have been
preserved.’” The following extract®® is part of such a register listing contracts
in a chronological order (111-110 BC). Before each contract the day was men-
tioned; the protocol of the original contract (containing the dating formula,
place of redaction and name of the agoranomos) was not taken over, but the
contract proper was copied entirely.

Day 29. Has sold Harsiesis son of Hermon, Persian of the epigone, aged about 40 years,
tall, of honey-coloured complexion, with straight hair, a long face, a straight nose, a scar
on his left - - -,
the fourth part belonging to him of grain land and of the vineyard in it which is abandoned,
(located) in the kato-toparchia of the Latopolite nome. The boundaries of the entire land
are, South: land of Taapis, North: land of Harpaesis son of Portis, East: land of Chnum,
West: land of - - - , or whatsoever the boundaries are on all sides.
Has bought A---s son of Orses, Persian of the epigone, aged about 40 years, tall, of honey-
coloured complexion, with slightly curly hair, a long face, a straight nose, (for) - - -.
The warrantor is the vendor Harsiesis.

(...)
Day 3. Has sold Horos son of Thotortaios, Persian of the epigone, aged about 40 years, of
medium stature, with honey-coloured complexion, straight hair, with a bald forehead, flat-
faced, a straight nose,
the part belonging to him of standard grain land, in the plain surrounding Pathyris,
consisting of 4 lots; the first lot called ‘of Pebos’, of which the boundaries are, South: land
of Psennesis, North: of the keepers of the sacred ibises, East: enclosing dyke, West: land
of Horos son of Harsiesis; another plot called” of Senamounis and Zminis’, of which the
boundaries are, South: dry land of Patous son of Phibis, North: land of Nechoutes, East:
enclosing dyke, West: desert, or whatsoever the boundaries are on all sides.
Have bought Nechoutes and Peteharsemtheus sons of Pelaias, Persians of the infantry, for
1 talent 2000 drachmas.
The previous buyer and warrantor is the vendor Horos, whom Nechouthes and
Peteharsemtheus the purchasers accepted.

Agoranomic sale contracts have some characteristics in common with the
older types of contracts.

3 A clear example is VANDORPE 2004; other examples are uncertain, see ibidem, 166-167.
3 VANDORPE 2004, doc. 2 and doc. 7.
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— They were often written twice (a full version and a short version), like the
Greek double documents (including six-witnesses contracts). The part of
the papyrus with the short version was closed with the private seal of the
Greek notary .

— The sale contracts were written on large pieces of papyrus, containing
broad margins, like the Demotic sales contracts redacted by the temple no-
tary. This was in contrast with Greek and Demotic notarial loan contracts,
which were written on smaller pieces of papyrus.*!

— The neighbouring plots of the property sold were described in a similar
way as in the Demotic contracts.

Agoranomic contracts also differ from the Demotic temple contracts in some
aspects. While in the latter contracts witnesses could identify the parties, the
identification of the contracting parties in agoranomic contracts was recorded
in more detail, in accordance with legal requirements and including a personal
description.*? In addition, agoranomic contracts mention the sales price,* con-
trary to Demotic temple contracts.**

The supervision of the older types of contracts (Greek six-witnesses and
Demotic contracts) through registration was continued.* An example from a
late Ptolemaic, bilingual grapheion archive:*

P.Tebt. 1227 descr. = REgypt 24 (1972) 129-136, dated to year 18, Phamenoth 18, 11. 1-4:
[Demotic] “A document of sale and quitclaim which the farmer and servant of Souchos,
Paesis son of Paesis, his mother is Kolluthes, made it, concerning his half share of his house
...” (translation by Muhs 2010, 583)

¥ PESTMAN 1985a, 33-34; WOLFF 1978, 80 and 190-194, may be right when he considers the shorter
version of the contract as an official declaration by the notary that the transaction had been registered;
thus, the so-called scriptura interior was an excerpt from his register (that is a katagraphe-certificate).

40 PESTMAN 1985a, 35-37; Vandorpe 1996, 235-237; <http://www trismegistos.org/seals/overview
_2b.html>.

4 Compare the contribution by M. DEPAUW.

4 YIFTACH-FIRANKO forthcoming.

4 On the sale price in Greek sale contracts, see CADELL 1994.
4 Compare the contribution by M. DEPAUW.

% E.g., SB XX 14470-74, 14476-87, 14489-14492a-h (= P.Trophitis 1-20 and fr. a-h), dating to
160-158 BC, constitutes an archive of Greek abstracts of Demotic contracts, containing at least 35
entries concerning an alimentary contract (sungraphe trophitis), but also 5 entries concerning a sale
(P.Trophitis, 5-6: texts marked by an asterisk). The lists of abstracts of Demotic contracts were
either official acts destined for state repositories or the personal records of a notary.

4 MuHS 2010.
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But around 145-140 BC registration procedures became more elaborate*’ and
probably involved more costs: for instance, alongside the registration, an
abstract of the contract had to be provided. As a consequence, Greek six-
witnesses and Demotic contracts became less popular, whereas Greek agora-
nomic contracts, which were automatically registered by the notary without
further requirements, became more successful than ever. Around the same
time (between 137 and 127 BC), the transfer tax for sales was definitively
doubled to 10% (see below).

Costs involved

Several costs were involved when real estate was sold. People had to pay
either the temple or Greek notary,”® or when they drew up a private double
document they probably had to remunerate the sungraphophulax, who kept
the contract, or the six witnesses.

For the six-witnesses and temple contracts (not for the Greek notarial con-
tracts), an additional registration tax had to be paid at the grapheion.”’

A transfer tax on the sale of real estate was imperative for all types of con-
tracts. The above-mentioned official notarization or registration requirements
of sale contracts may even have been imposed in order to control the collec-
tion of sales taxes.®® The system of transfer taxes on sales underwent several
changes.”!

In the pre-Ptolemaic and early Ptolemaic period a first transfer tax of 10%,
called “the tenth of the scribes (and) the representatives”, was levied to the
benefit of the local temple and is frequently attested until 243 BC.>? Only ex-
ceptionally this tax resurfaces in the later Ptolemaic period (in 126-125 BC,
see note 57) and may have survived into the Roman period.

A second transfer tax was introduced in the early Ptolemaic period (in
311 BC at the latest) by the state called the enkuklion-tax, levied through a
tax farming system. This state transfer tax may have gradually replaced the
temple transfer tax and is well-attested in numerous Demotic and, later on,
Greek receipts throughout the Hellenistic period.” The tax was initially a

47 PESTMAN 1985c¢; MUHS 2005a, 21; YIFTACH-FIRANKO 2008; VANDORPE 2012, 178-179.
4 See the detailed discussion on the ‘Schreiberlohn’ by B. KRAMER, in CPR X VIII, 31-34.
4 Probably called the grammatikon, see MUHS 2010, 584 and 586.

0 Thus MUHS 2005a, 19.

3 For a clear survey, see VLEEMING 1991 and DEPAUW 2000, 56-63.

2 VLEEMING 1991.

3 PESTMAN 1978a; PESTMAN 1985a, 37-39.
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fixed amount which was, by the middle of the third century BC, replaced by
a rate of 5%, sometimes temporarily raised to 10% in difficult circumstances;
between 137 and 127 BC,** the rate was definitively raised to 10%.%

The current evidence suggests that only in the early Ptolemaic period (be-
tween 311 and 243 BC), the two types of transfer tax (temple and state tax)
existed alongside each other and that, from the very end of the third century
BC, surely the state transfer tax of 5% continued to be levied, being raised to
10% in the later Hellenistic period. If the temple sales tax was also continued
for some types of land, then it went unmentioned, except for two cases.*®

Together with the transfer tax, an additional tax of almost 2% was imposed
for the conversion of payments in bronze coins, because prices were still reck-
oned in silver, although people paid in bronze.”’ In case of land bought at a
public auction, some minor taxes were levied in surplus to the transfer tax,
like the kerukeion, which covered the costs of the kerux or herald who an-
nounced the auction.™®

3. CONFISCATION OF PRIVATE LAND AND PUBLIC AUCTION

The Ptolemies confiscated private land that had become ownerless or derelict.”
This was usually the case in the aftermath of a revolt.®* Thus, the state gradu-
ally gained control over the private land and its taxes to the disadvantage of
the temples. In some villages, almost all the land was confiscated at some
point.®' But the state did not turn the confiscated land into Crown land to be
leased out to royal tenants, but resold the land to private people at public auc-
tions. The tradition of private land was respected, but “the use of the auction

3 For the dates, see PESTMAN 1978a, 215.
53 Only when property was sold temporarily (as a mortgage for a loan), the transfer tax was limited
to 5%, see PESTMAN 1985b on such “ventes provisoires”.

% Two Greek receipts from the Fayum of 126 and 125 BC mention both the state and temple sale

tax, see VLEEMING 1991, 349 and DEPAUW 2000, 63.

57 For surcharges to be paid on transfer taxes (enkuklion), see PESTMAN 1978a, especially 215, b,
and MARESCH 1996, 214-216.

8 PREAUX 1939, 334; for the extra charges levied on the transfer tax in case of land bought at an
auction, see MARESCH 1996, 214, n. 6.

% For reasons why the state confiscated land, see in general SWARNEY 1970, 23-26.

% On the revolts in Ptolemaic Egypt, see VEISSE 2004.

¢ E.g., in Pathyris, large parts of the land to the north of the village was confiscated, see VANDORPE
— VAEBENS 2010, 31 and 41.
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process was an important shift from a temple-based system to a bureaucratic
system in control of Ptolemaic officials”.%

The public auction was a well-known procedure in the Greek world, newly
introduced in Egypt by the Ptolemies ca. 223 BC at the latest as ‘the auction
of Pharaoh’.®* A text from the Erbstreit dossier may illustrate the procedure:*
somewhere before 8 November 187 BC, that is in the last phase of the huge
revolt in Upper Egypt, a plot of 35 arouras located in Upper-Egyptian Pathy-
ris, was confiscated for the benefit of the royal treasury. The arouras were
put up to auction in Thebes (Diospolis Magna) from 8 until 13 November
187 BC and assigned on the 14th day of the month to a soldier, Proitos son
of Sosikrates. The state officials present at the auction are listed: the substi-
tute of the governor (strategos) of the Thebaid, the governor (strategos) of
the Perithebas-nome, the commandant of the garrison, the royal scribe of the
Thebaid, the head of the public granary (sifologos) and banker of the Thebaid,
the oikonomos, two district clerks (topogrammateis), the village clerk (komo-
grammateus) of Thebes (Diospolis) and several others.

The sales price of 2000 copper drachmas was paid through the bank of
Hermonthis into the account of the new state department of the Idios logos,
which collected irregular revenues.®> The payment was done in three install-
ments: the first payment was carried out almost two months after the sale, on
11 January 186 BC, the second and third installment in 186/185 and 185/184
BC, respectively.

When real estate was sold by the Crown, the proper official, in casu the
overseer of the finances of the Thebaid (0 &m T@V ®ota v OnPaida),®
drew up a diagraphe " a document that included the description of the real
estate, its value, the bid of the buyer, the allocation, etc. (/[. 5-18). The dia-
graphe was completed with one or more subscriptions (VmoyQadai) by of-
ficials such as the royal secretary of the Thebaid (/. 4-5), ordering the bank to
receive the money.

%2 MANNING 2003, 161.
% MANNING 1999 and 2003, 83-85 and 160-161; VANDORPE 2000, 195; MONSON 2012, 117-119.

¢ SBI4512A, a copy of the original receipt BGU III 992; for the Erbstreit dossier, see note 70.
Another nice example of the auction of real estate (a house) is P.Haun. I 11 = SB VI 9424 of 182
BC (Thebes).

% On the department of the Idios Logos, see Swarney 1970; on the earliest attestation of this
department (186 BC), see VANDORPE — WAEBENS 2010, 41, n. 143.

% On this official, see HUuss 2011, 80-81 and note 377.

7 For the diagraphe, see U. WILCKEN, in UPZ I 114, scriptura exterior comm. [. 10 (532-533);
SEIDL 1962, 67 and 127.
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The new owner of the real estate handed over the diagraphe to the banker,
paid the amount due and received a bank receipt, in which the text of the
diagraphe was incorporated. The text below is such a bank receipt, in which
the data of the diagraphe are introduced by ‘“Harendotes, the royal scribe,
reports (Oaoaget) that”. As shown by the Erbstreit lawsuits, the bank receipt
with the data of the diagraphe was accepted as evidence to prove ownership.
Moreover, the bank receipt is in some Erbstreit-documents referred to as a
diagraphe

Year 19, Choiak 5.

Has paid into the bank at Hermonthis, of which Teos is in
charge, for the King on the private account, in accordance
with the diagraphe of Protarchos, overseer of the revenues in
the Thebaid, written in year 19, Phaophi 29, and subscribed
by Harendotes, the royal scribe of the Thebaid: Proitos, son of
Sosikrates, (the) sales price of a piece of highland.

Harendotes, the royal scribe, reports that it is (now) confiscated
to the benefit of the royal treasury and that it formerly belonged
to Myron, son of Moschos. (It involves a piece of highland) in
Pathyris, of 35 arouras (charged) at the rate of 4 2/3 artabas,
belonging to (the land) that was advertised for sale and put up to
auction in Diospolis Magna in year 19, Phaophi, from day 1 to
6. It was knocked down on the 7™.

Were present at the proclamation and ratification: Ptolemaios
substitute (of the strategos of the Thebaid), strategos (of
the Perithebas), Megisthenes commandant of the garrison,
Harendotes royal scribe of the Thebaid, Lysimachos sitologos
and banker of the Thebaid, Ptolemaios oikonomos, Horos and
Psenamunis fopogrammateis, Imuthes komogrammateus of
Diospolis and several others.

(The land was knocked down) through the military herald
Archelaos to the highest bid of 2000 drachmas of copper for
silver, on condition that he shall own the above-mentioned land
just as the original owners possessed it, while he regularly pays to
the royal treasury the imposed levy assessed on produce and while
he pays to the temples what (?)used to be given until year 16.

Of the sales price he shall pay in year 20 and year 21 the
remaining 1333 drachmas 1/3 and he has now paid 666 drachmas
2/3 in copper for silver as well as the tax on sales of 5% and the
other payments due.

68

E.g. P.Schreib. 30, 1. 5.

11 Jan. 186 BC

6 Dec. 187

8-13 Nov. 187

14 Nov. 187

207/206
186/185 and
185/184
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4. SALE CONTRACTS AND LEGAL PROTECTION

Were all types of sale contracts accepted before Greek or Egyptian judges?
The Erbstreit trials will guide us.® The Erbstreit is a dispute between three
groups of cousins concerning an inheritance. Several trials are held before
Greek officials and judges, although the evidence is for the greater part Egyp-
tian.”® All the title deeds, including those of previous owners, and lease con-
tracts (proving ownership) are in the possession of the owner and are taken
into account during the trials. This is in line with the following clause found
in Demotic sale contracts: “Every writing that has been made concerning it
and every writing that has been made for me concerning it, and every writing
in the name of which I am justified (in my claim) on it, thine are they with
the right conferred by them”.”" Among the title deeds and lease contracts we
find a Greek bank receipt (called diagraphe, see above), testifying to the pur-
chase of confiscated land from the state by one of the previous owners,”” and
Demotic temple contracts”. All the Demotic pieces of evidence are translated
into Greek.” The quality of the translations is good.

During one of the trials, the winning party (that of Senenupis) “presented
as evidence: the above-mentioned diagraphe and the (Greek) copies of the
(Demotic) conveyances”,” whereas the loosing party “could in no wise prove
that (the land) truly belonged to him (Panas)”.’® As a consequence, the Greek
judge, “gave order that the said Senenupis would become master of her moth-
er’s inheritance in accordance with the title(-deeds) she had”.”

% For the Erbstreit dossier and the Erbstreit lawsuits, see VANDORPE — WAEBENS 2010, 114-122.
The Greek and Demotic texts of the Erbstreit dossier will be republished by S.P. Vleeming and K.
Vandorpe.

0 This situation changed in 118 BC: according to the prostagmata of that year, agreements written
in Greek had to be judged before the Greek judges-chrematistai and agreements written in Egyptian
before the native judges or laokritai, WOLFF 1960; SEIDL 1962, 74-77; PESTMAN 1985d; RUPPRECHT
2011.

71 P.Adler Dem. 2, 1. 8 (with translation); for this clause, see K.-TH. ZAUZICH, in P.Schreib.,
141-146 (Klausel 7: ‘Klausel iiber die Urkunden’).

2 BGU III 992 (original receipt, of which SB 14512A is a copy), see VANDORPE — WAEBENS 2010,
120-122.

3 P.Schreib. 30 and 115; Fs. Liiddeckens 171-172 & 174; P.Mainz Dem. 4f ined.; P.Wiss. Ges.
inv. 5, 6, 8 ined.; see VANDORPE — WAEBENS 2010, 120-122.

7 P.Giss.I37 + 36 + 108; P.Giss. I 39; see VANDORPE — WAEBENS 2010, 120-122.

5 SB I 4512 B, 1l. 67-69: ogéxetto thv ONAovpEVNY dLayQadnv ®al TAOV %RATAYQUPDV
TaAVTiYyQUdO.

6 SB14512 B, 11. 76-77: g & 1v tohTov dAn0dS, 00dapdg cuvictmy,

7 SB 14512 B, 1. 83-86: cuvétalev xoatelv Ty Zevevodmv TV pnTomdv dxolobing aig
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But in spite of the convincing pieces of evidence, the losing party does not
give in, resulting in a series of trials. The losing party, who has not a single
piece of written evidence, claims that the mother of the winning party did not
buy the land with her own money, but probably with the money of the grand-
father. So, the title-deeds as such are not under discussion, but the winning
party is accused of having acted in a fraudulent way in one of the contracts.
As a result, a Demotic oath to be sworn by the winning party in an Egyptian
temple, has to end the final dispute, stating that their mother bought the land
with her own money.” Despite the convincing written evidence, a simple, un-
provable accusation made it necessary to fall back on the old procedure of a
temple oath.”

CONCLUSION

“The support of the temples was part of the early political strategy of the
Ptolemaic kings, and the bureaucratization process set in motion by the re-
gime eventually displaced them as economic institutions”, thus J. Manning
in his book on the Ptolemaic land tenure regime (2003: 239). This paper il-
lustrates the bureaucratization process or the growing governmental involve-
ment in case of sales of private real estate, resulting in a diminishing role of
the temples and the clergy. At the same time, the Ptolemies, in their take-over
of the control, respected ancient Egyptian traditions of private landownership,
taxation and contract habits. In addition, when introducing Greek agoranomoi
or notaries in regions with a strong tradition of temple scribes, they retrained
members of the local priestly elites as Greek notaries, and thus the local elites
were involved in the innovation process. When selling real estate, a high per-
centage (5 to 10%) had to be paid as transfer tax, supervised closely by the
government, but people were protected by the government when their owner-
ship was doubted by another party.

€Y EL ®TNOEOLV.
% P.Mainz dem. 5y ined.
For temple oaths, see U. KAPLONY-HECKEL in O. Tempeleide, esp. 28-29.
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Sales 1in early Roman Tebtunis:
the Case of the grapheion
Archive of Kronion®

MICAELA LANGELLOTTI

INTRODUCTION

In modern societies, sale trends are a clear indicator of market conditions. An
increase in sales generally reflects an economically healthy market, which
produces a high percentage of buyers; conversely, a decrease in sales might
be a sign of economic depression. Three main factors may contribute to a
decrease in sales: 1) a drop in population, which results in a reduced number
of buyers; 2) economic crisis, whereby people do not have sufficient financial
means to buy or make payments; and 3) the unavailability of specific products
for sale in the market.

Whether sales were a good indicator of economic and social behaviours
in ancient societies is a matter of debate. In this paper I look at the case of a
particularly well-documented Egyptian village, Tebtunis in the Fayum, in the
first half of the first century AD. The aim is to investigate the role and im-
portance of formally contracted sales and cessions in the socio-economic life
of Tebtunis, and to determine to what extent and how reliably fluctuations in

This paper has been written while in receipt of a British Academy Postdoctoral Fellowship Award,
for which I thank the British Academy. I would also like to thank Dominic Rathbone for his comments.
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sales and cessions trends reflected changing market conditions. The best evi-
dence is provided by the grapheion (local notarial office) archive of Kronion,
a collection of over two hundred documents.

During the early Roman period (AD I-1I), Tebtunis (modern Umm el-Brei-
gat) was a large village of around 50 hectares with a guessestimated population
of around 3,000-4,000." After the first excavations carried out in 1899/1900
by Grenfell and Hunt, the site was dug up by German (1902) and Italian teams
(1929-36), interspersed by the activity of local sebakhin (1900s-). Since 1988
excavations have been carried out by a joint expedition of the Institut francais
d’archéologie orientale and the University of Milan.? An important element
in the socio-economic life of the village was the main temple, dedicated to the
crocodile god Soknebtunis (a local form of Sobek). The economy was mainly
agricultural, although several contracts leasing private land for livestock graz-
ing (AD I-II) attest to the important role pastoralism played within the local
community .}

The grapheion archive was found in the early 1920s during illegal exca-
vations.* The grapheion of Tebtunis was a government concession operated
through a lease; it also served the nearby village of Kerkesoucha Orous, and
some documents show its association with the grapheion of Talei and The-
ogonis.’ For almost twenty years, from AD 7 to 26, the grapheion of Tebtunis
was managed by a man called Apion; on his death in AD 26, the office was
taken up by his son Kronion, who held it for a further thirty years until AD
56. Contracts constitute 64% of the archive, but there are also a fair number
of other types of documents, such as registers of various kinds and accounts
of expenses.

For the purpose of this investigation the evidence will be divided into con-
tracts and registers, with a particular focus on three full drafts of registers list-
ing day by day the basic details of more than 1,100 contracts drawn up in AD
42 and 45/6. The contracts allow us to study their format, the distribution by
gender and age of the contracting parties, the percentage of shared property,

! See RATHBONE 2013.

2 For a summary of the excavations at Tebtunis until 1988 see GALLAZZI 1989.

3 For a general study of pastoralism in Roman Egypt see LANGELLOTTI 2012.

4 The bulk of the papyri is part of two lots purchased by Kelsey in 1921 and 1923 on behalf of the
British Museum and a consortium of American universities, whereas 18 papyri were purchased by
King Fouad I in 1926. A third lot was purchased in 1926, and it is still unpublished.

5 The designation ‘grapheion of Tebtunis and Kerkesoucha Orous’ is found in SB VI 9109 (AD 31),
P.Tebt. 11383 (AD 46), and P.Mich.V 322(a) (AD 46). Four contracts are registered at the grapheion
of Talei and Theogonis: P.Mich. V 251 (AD 19), 287 (1* century), 311 (AD 34), and 312 (AD 34).
For a general discussion see BURKHALTER 1990, 197-98, COCKLE 1984, 112, and PIERCE 1968.
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the transactions between relatives and the objects of sales, while the informa-
tion in the three registers allows us to calculate and compare the monthly
distribution and averages of sales and cessions in the years AD 42 and 45/6, in
which shrinkages are recorded, and to calculate the breakdown between real
property and movables.

Contracts of sale are the best represented type in the archive (36%). To
date 52 contracts of sales dated between AD 18 and 56 have been published,
of which seven are coupled with a contract of loan so as to form a mortgage.
All sales are written in Greek, with the exception of five demotic contracts
with Greek subscriptions.® Contracts of cession only constitute a meagre 6%
of the total body of material, with eight cessions dated between AD 25 and 46,
published so far.

Generally speaking, the difference between sale and cession is in the le-
gal relationship between the seller or ceding party and the object for sale or
cession. In a regular contract of sale (prasis in the papyri), the seller has full
ownership of the object for sale and the buyer makes a full monetary payment.
In a cession, on the other hand, the ceding party has only the right of use but
not the full ownership of the object ceded, which is always a special type of
land or pastophoria (dwellings for low grade priests).

FORMS OF CONTRACTS

The legal forms through which sales and cessions were drawn up in the
grapheion were well attested in the Ptolemaic and early Roman periods. Most
of the Greek sales we have are subscriptions, lacking the body of the contract.’
All but two sales were drawn up in the form of a homologia, that is, the stand-
ard format for contracts in the Roman period: date, homologia clause (‘he/she
agrees to buy’), followed by details of the contracting parties, object of sale
with description, acknowledgement of receipt of the full price agreed, guaran-
tee clause (bebaiosis) through which the seller guarantees that the payment of
all taxes due on the property for sale has been fulfilled, and optional approval
clause by a third party, usually the seller’s wife (eudokesis). Cessions, like
sales, were drawn up in the homologia format.

5 P.Mich.V 249 (AD 18),250 (AD 18), 253 (AD 30), 308 (1% century), PSI VIII 909 + App. 79-83
(AD 44).

7 Among the grapheion papyri, 74 out of 136 contracts are subscriptions. The space left blank
above the subscriptions clearly suggests that the contracts were drawn up in at least two stages: first
the contracting parties would write their subscriptions, then the grapheion scribes would fill in the
blank space with the body of the contract.
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The five demotic contracts with Greek subscriptions are all in the same
format: a demotic body divided into two parts, sale (prasis) and cession (syn-
graphe apostasiou), followed by the Greek subscriptions of the contracting
parties. That all of the demotic contracts have Greek subscriptions is not
surprising; during the first century AD, while the use of demotic gradually
decreased, Greek subscriptions became mandatory for the validation of con-
tracts. By the end of the first century demotic was no longer used in official
documents.® The sale part included the following clauses: date, acknowledg-
ment by the seller that he has received the price agreed for the object for sale
using the typical demotic formula ‘you have satisfied my heart with silver’,
description of the object for sale, declaration of relinquishment of any rights
over the object and guarantee against any claims made by others, and op-
tional approval clause by a third party. In the cession part the seller formally
relinquished any claim over the object; this section must be considered to be
confirmation of a statement of fact. The format was as follows: date, transfer
of property through the formula ‘I am far from you in respect of my [object
for sale]’, description of the object for sale, receipt of the price, and guarantee
clause through which the seller relinquished any claim over the object. In two
texts the top preserves the date in Greek, and the word ekdosimon (certifi-
cate of delivery), showing that those were copies for the contracting parties.’
Greek subscriptions contained the following clauses: a) agreements of the
contracting parties to abide by the Egyptian law of sale; b) acknowledgement
of receipt of money (with reference to real payment); c) guarantee clause; d)
an optional approval clause by a third party. Two sales exhibit the docket of
registration through Kronion, notary of the grapheion."

Two sales are drawn up in the form of a cheirographon, a private deed,
which was valid but not legal. In order to become legal, a cheirographon had
to undergo formal registration (demosiosis)."" In the first cheirographon, dated
to AD 38, a certain Lysimachos agreed to convey a vineyard to his sister Hero,
wife and sister of Didymos."” The document is a katagraphe, that is, a legal

8 On the disappearance of demotic see DEPAUW 2003, 89-90; see also LEWIS 1993, and MUHS
2005, 96-7.

®  P.Mich.V 249-250.

10 See PSI XX Congr. 6 (AD 41) and PSI VIII 909 (AD 44). The registration docket is as follows:
avayéyoamtor o Koovimvog vopoyoddov Teftivemg xol Kegreoovymv ‘Qoouvg Tig
TTohépmvog pegidog — ‘it is registered through Kronion, nomographos of Tebtunis and Kerkesoucha
Orous in the meris of Polemon.” One sale was recorded through the grapheion of the village of Talei
—see P.Mich.V 251 (AD 19).

T See ALONSO 2010, 19-20.
12 P.Mich.V 266.
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act of conveyance, drawn up and registered in the presence of a notary."* The
legalisation of the cheirographon was here executed through the grapheion
of Tebtunis. The second cheirographon, dated to AD 47, is a sale of part of
a house." Here five brothers sold to a certain Tamaron a one-seventh share
of a house that they owned jointly in the nome capital, Ptolemais Euergetis.
After acknowledging receipt of the money, they bound themselves to execute
a formal sale in the form of a six-witness contract (typical of demotic sales)
through the record-office (mnemoneion) of the nome capital whenever she
asked for it, although no further payment was expected from the buyer."> This
document reveals some important aspects of contract registration procedures
in the early Roman period. First, although the transaction is made valid by the
exchange of money, the buyer may obtain further legal protection by asking
for the contract to be registered in the mnemoneion of Ptolemais Euergetis,
although this does not seem to be obligatory. Second, formal registration must
occur in the administrative area where the property is located, in this case the
nome capital, meaning that the grapheion office of a village does not always
act as a record-office.

Two legal instruments are adopted for cessions: parachoresis and encho-
resis.'® In the Ptolemaic period, parachoresis was the legal instrument used
for transfers of catoecic land. The price paid for this transaction was not called
time, as in regular sales, but parachoretikon. A parachoresis was followed by
a legal registration of the conveyance (metepigraphe) in the record-office for
the registration of catoecic land (katalogismos). The enchoresis was the legal
instrument for the cession of several types of land received ‘in grant’ and
pastophoria. The entries for cessions in the three grapheion registers further
clarify the distinction between the two instruments. Whereas parachoresis
was used for unspecified allotments of land or arouras, enchoresis is used for
the conveyance of kleroi phylakitikoi (allotments originally granted to police-
men), kleroi heptarourikoi (plots of seven arouras originally assigned to mili-
tary settlers), and pastophoria. This distinction is certainly not new, but what
is worth noting is the fact that while parachoresis is gradually assimilated
to a sale, enchoresis still keeps its original meaning of a conveyance of land
received ‘in grant’. In the grapheion, cessions are often coupled with a loan or

13 See P.Mich.V 266, intr., 164-65. On conveyances in the Ptolemaic period see WOLFF 1948, with
many references to the documents of the grapheion of Tebtunis, especially 40-44 and 81-83.

4 P.Mich.V 276.
5 See COCKLE 1984, 112-13.

' For parachoresis see FLORE 1926, PRINGSHEIM 1950, 317-21, and TAUBENSCHLAG 1955,
228-30. For enchoresis see AMELOTTI 1948.

SALES IN EARLY ROMAN TEBTUNIS 121



deposit so as to form a mortgage, whereby the piece of land ceded constituted
a pledge."”

THE SALES

Seven sales are coupled with a loan.'® The two contracts together represent a
mortgage, where the sale is fictitious and the object of sale constitutes a pledge
for the loan. In other words, the seller is in fact the debtor, while the buyer
is the lender. This theory is supported by the presence of the word hypotheke
on the back of two sales.'” Both documents, written back to back on the same
sheet of papyrus, are in the form of the ‘subjective’ homologia, where the
contracting party, in the first person, agreed to sell a house, and then acknowl-
edged the receipt of a loan from the buyer mentioned in the sale part. Whereas
in sales and cessions the price is always omitted, in loans on security the price
is openly stated. The amount of money lent varies from 72 to 448 drachmas,
probably depending on the value of the object pledged.

Objects of regular sales can be divided into movables and real property.
Movables comprise only a very small percentage (around 9%) of the extant
contracts, whereas immovables make up 91%.* Among the immovable items,
houses, shares of houses and courtyards represent the most frequent objects of
sale in the grapheion archive (47%), followed by vacant lots (27%). Sales of
land, on the other hand, constitute 18% of our documentation.

Most properties for sale were located in Tebtunis, although several were
situated in the nearby villages of Talei, Theogonis, and Kerkesoucha Orous,
with which the grapheion of Tebtunis had an administrative connection. Ob-
ject of cessions were catoecic land (75%), sacred land (12%), and vine land
(12%), and over 130 contracting parties were involved in the sales and ces-
sions. Ages were only given in complete contracts and detailed subscriptions,
and sometimes in a note at the top or on the back of the papyrus. Age distri-
bution ranged between 21 and 56, with a peak of people entering contracts
between their late 20s and early 40s. It is not at all surprising that the vast
majority of the contracting parties was male (84%), while only a small per-

17 See for example P.Mich. 11 121 verso X 14-15, XII 12-13.

8 P.Mich. V 328 (AD 29), 329-30 (AD 40), 332 (AD 48), 335 (AD 56), PSI VIII 908 (AD 42/3),
910 (AD 48),911 (AD 56).

1 P.Mich.V 332 and 335.

2 Movables include three sales of slaves — P.Mich. V 264-5 (AD 37),278-9 (1* century), and 281
(1% century) — and one sale of a donkey — PST XX Congr. 6 (AD 41)
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centage was female (16%). Hobson has previously argued that women are not
represented as primary agents in the economic life of Tebtunis, although they
do appear quite often as consenting wives or owners of real estate.?! Sales of
shared properties, usually houses and courtyards, represent a common phe-
nomenon within the archive (19%), and normally the co-owners of shared
properties were relatives. A fairly high rate of transactions between relatives
is also attested (21%).

Sales and cessions were also recorded in seven registers. Registers can be
divided into two categories, both drawn up in chronological order: eiromena,
abstracts of contracts, and anagraphai, titles of contracts entered day by day
over a four-month period. Because of their fragmentary state, four of these
registers offer only incomplete information.”? The best evidence is provided
by three long anagraphai, which record the daily transactions of users of the
Tebtunis grapheion in AD 42 and 45/6: P.Mich. 11 121 verso, P.Mich. 11 123
recto, and P.Mich.V 238. P.Mich. 1l 121 verso covers the four-month period
from the end of April to the end of August AD 42; P.Mich.1l 123 recto covers
a whole year, from September AD 45 to August AD 46; and P.Mich. V 238
lists transactions registered from September to December AD 46. These three
registers offer material for a comparative study of business volume, chrono-
logical distribution of sales, cessions, and loans on security, and types and
distribution of objects for sale and cessions. They also give us some informa-
tion about the gender distribution of contracting parties, and often allow us to
identify people or entire families, and discern their economic status, relations,
and level of wealth (i.e. land and houses).

P.Mich.11 121 verso (end of April-end of August AD 42) records 247 titles
of contracts; sales constitute only a relatively small percentage of the busi-
ness volume (13%), whereas cessions represent a low 2%. Four years later in
AD 46, for the same four-month period, a definite shrinkage in the volume of
sales is to be noted (7%) in P.Mich. 1l 123 recto, while the volume of cessions
remains more or less stable (c. 3%). P.Mich. 11 123 recto, which covers the
year AD 45/6, shows that the total volume of sales and cessions per year was
quite low: 7.4% of contracts were sales, and 1.6% cessions.” The breakdown
of contracts by four-month periods offers a more detailed picture. By compar-
ing the four-month periods from September to December in AD 45 and 46 in

2 See HOBSON 1984, especially 385-86.

22 For the eiromenon see P.Mich. V 241 (AD 16); for the anagraphai see P.Mich. V 237 (AD 43)
and 240 (AD 46/7). The entries are also duplicated in P.Mich. I1 128 (AD 46).

% Oral contracts were still very common in the Roman period, and only valuable objects, which
required legal protection, were registered at the grapheion.
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P.Mich. 11 123 recto and V 238, we notice on the one hand a decrease in sales
from 8.2% to 6%, and on the other hand an increase in cessions from 1.3% to
3.3%. The only four-month period for which we do not have comparable data
is January-April AD 46. The volume of sales here is 9% and of cessions is 2%.
The volume of sales varies between a minimum of 6%, attested in the four-
month period September-December AD 46, and a maximum of 13%, attested
in the four-month period May-August AD 42. The volume of cessions, on the
other hand, seems to be more stable, varying between 1.3% in Sept.-Dec. AD
45 and 3.3% in September-December AD 46. By comparing the data in AD
42, we can conclude that in the year AD 45/6 two concurrent phenomena take
place: the volume of sales gradually drops, whereas the volume of cessions
progressively goes up.

How can these two phenomena be interpreted? A decrease in sales usually
reflects a situation of economic distress. This view seems to be confirmed by
the concurrent increase in cessions, which, in theory, indicates that more land
was changing hands. However, it is very dangerous to draw general conclu-
sions about the economic situation of Tebtunis in the 40s only on the basis
of volume of sales and cessions, for two reasons. First, we lack registers for
the years immediately preceding and following AD 45/6, which would of-
fer comparative data to work on. Second, sales and cessions, on the whole,
represent only a small percentage of the entire business volume, therefore
they cannot be used as exclusive economic indicators. A more exhaustive and
reliable picture of the economic life of the village can be drawn by examining
the changes in the volume of loans, which are arguably a better indicator of
economic trends. In the grapheion registers a wide range of loans is attested:
regular, service contracts (paramone), prodomatic leases, residence contracts
(enoikesis), loans on security, and deposits. In AD 46 the volume of some of
these contracts goes up enormously compared to AD 42: regular loans rise by
77%, residence contracts by 70%, and deposits by 93%.** The inhabitants of
Tebtunis appear to be undergoing a financial crisis, and urgently need to raise
cash. In the light of these data, the change in volume of sales and cessions can
be more reliably interpreted as a sign of economic difficulties, where a de-
crease in sales might reflect a drop in potential buyers due to lack of financial
means. As far as cessions are concerned, in order to determine whether there
has been an actual increase of land sold and ceded, we need to calculate the
amount of land in the periods documented by the aforementioned registers. In
May-August AD 42 a total of 8.3 arouras changed hands, to which we have

2 See TOEPEL 1973,311-12.
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to add four vacant lots, one vineyard, and four cessions of objects not stated.”
This can be compared to the same four-month period in AD 46, when a total
of 20 arouras changed hands, to which a pastophorion and one vacant lot are
to be added. In this case it is difficult to tell whether there was an increase in
AD 46, given that in AD 42 four cessions do not specify the amount of land
ceded. Also comparable are the four-month periods from September to De-
cember AD 45 and AD 46. In AD 45 a total of 4.35 arouras, plus three kleroi
and 2% cubits of vacant lots were sold or ceded, versus nearly 25 arouras in
AD 46. Assuming that the three kleroi ceded were not particularly big, there
seems to have been a noticeable increase of quantity of land sold in the last
four months of AD 46. To sum up, I estimate that in September-December
AD 45 around 4.35 arouras changed hands, in January-April AD 46 a total
of 20.54 arouras was either sold or ceded, in May-August AD 46 again 20
arouras change hands, and in September-December AD 46 almost 25 arouras
were sold or ceded. Why should there be an increase in land sold and ceded
in a period of economic and financial crisis? The reason can be found in an
excessive flood of the Nile, which literary and papyrological evidence attest
occurred some time during the reign of Claudius, most probably in the year
AD 44 or 45. Hence, it is very likely that, as a consequence of this serious
flood, the price of land was gradually driven down, making sales and cessions
of land in AD 46 more affordable than in the previous year, when people were
more keen to buy houses.

A more complete picture of village society can be drawn by combining
distribution and trends of sales and cessions, with an analysis of the objects for
sale. Our three registers allow us to compare two different four-month peri-
ods — May to August in AD 42 and 46, and September to December in AD 45
and 46 - and to investigate the distribution and percentage of different types
of objects for sale in the whole year AD 45/6. First, the differences between
the three registers under examination must be clarified. Whereas P.Mich. 11
121 verso records only titles of contracts, P.Mich. 11 123 recto records all
sorts of transactions drawn up at the grapheion, and shows a wider range of
objects, including sheep, bulls, an anvil, and fodder. In this register, as well

% The total of 8.3 arouras comes from the addition of 8 arouras and 15 bikoi. The bikos is an
unknown land unit, for which we do not have an equivalence in the papyri, although it has been
suggested that it might be 1 4 hammata; see T.Varie 71-78, pp. 156-8. In DREXHAGE’S list of sales
1991, 138-40, bikoi are only found as measuring unit for vacant lots. In the grapheion archive
registers bikoi are listed separately; they are also mentioned in a contract (P.Mich. V 305, 3) as a
measuring unit for vacant lots. On this basis, it is reasonable to assume that bikoi were only used for
vacant lots.

% See Pliny, NH 5. 58. For discussions of the crisis under Claudius see BELL 1938, HANSON 1988,
and MONTEVECCHI 1998.
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as in P.Mich. 238, all of the entries show the payment (or non-payment) of
the grammatikon. The grammatikon was a fee paid to the grapheion by the
contracting parties, and is generally interpreted as a scribal fee, the amount of
which varied depending on the length of the contract or the number of copies
to be made. The meaning of grammatikon in the grapheion registers remains
problematic, and further research needs to be done, but as far as sales are con-
cerned some provisional remarks can be made. A specific range of gramma-
tikon prices corresponded to a specific type of object for sale: for example, the
payment varied between 4 and 7 obols for sales of donkeys, for houses it went
from 4 to 40 drachmas, and for sales of looms the range was 2 to 20 obols.

The results of the comparison between the four-month periods from May
to August (AD 42 and 46) and from September to December (AD 45 and 46)
are shown below (see Figures 1,2, and 3). In AD 42 donkeys (40%), houses
(25%), and vacant lots (19%) are the main objects for sale. In AD 46, on
the other hand, sales of donkeys drop dramatically (8%), leaving houses as
the main item for sale (38%), followed by looms (15%). As for the period
September to December, in AD 45 the objects most sold are donkeys (25%),
looms (20%), and houses (15%), whereas in AD 46 donkeys represent 71%
of all items for sales.
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These data must be interpreted in the light of the drop in sales, which, as
we have seen, occurred in AD 46. Houses and shares of houses constitute the
most common object for sale; although with variation in number and distribu-
tion, house sales regularly appear in all four-month periods attested in AD 42
and 45/6. The high frequency of house sales, especially shares of houses, is
not surprising, and must be connected with the traditional Egyptian system of
inheritance and marriage. In Egypt women could inherit real property from
their father or mother, and then hand it over to their husband or children,
causing a fragmentation of properties on the one hand, and a gradual growth
of joint ownership on the other hand. Therefore, many house sales must have
been made for ‘family’ or cohabitation reasons, in accordance with marriage
and inheritance agreements, often to gather back together those small portions
of houses which were scattered among several owners.”” Another common
reason behind the sale of shares of houses is, of course, financial: to raise
quick cash.

Although house sales tell us a good deal about social behaviour, they can-
not be seen as a reliable economic indicator in their own right. That is not
the case for sales of donkeys. Since donkeys were mostly used as working
animals, whether for transport or for farming purposes, the frequency of sales
could be indeed regarded as an indicator of economic conditions, depending
on who is buying and who is selling.®® An increase in the number of farm-
ers selling donkeys would suggest an economic depression, conversely, an
increase in the number of farmers buying donkeys is a sign of economic vi-
tality. A marked variation in the number of donkey sales was recorded in the
grapheion registers in AD 42 and 45/6. For the period from the end of April
to August, in AD 42 donkeys were the most common object for sale, with
transactions concentrating in late April-early May and in July; that is, during
the harvest period, when farm work was at its most intense. Conversely, in
AD 46, sales of donkeys fell drastically to 8%. Donkey sales were also very
low in the previous four-month period from January to mid-April, for which
unfortunately we have no comparative data. If we look at the sales trend for
AD 45/6, we notice that the overall number of donkey sales was quite low (8)
if compared with the number of donkey sales for the sole four-month period

27 For a more detailed discussion on sales of houses, see MONTEVECCHI 1941, 103-21; for house
prices in Roman Egypt see ALSTON — ALSTON 1997, 208. For a sociological study of houses and
family in Roman Egypt, see HOBSON 1985; see also ALSTON 1997.

% Connections between donkeys and farming work are at times revealed by the contracts themselves.

On 30™ July AD 42 a certain Akousilaos bought a half-share of a donkey and on the same day drew
up a contract of partnership in farming with his children (P.Mich. 11 121 verso VIII, 21-22). On
donkeys as working animals see RATHBONE 1997, 207-10, and ADAMS 2007, 70-73.
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attested in AD 42 (13). A significant increase was finally recorded in the four-
month period from September to December AD 46 (see Fig. 2). It is worth
noting that nine out of ten donkey sales were recorded in October, and six
are entered on the same day (4"), suggesting that a donkey fair was probably
taking place early in October, just before the fields were prepared for post-
inundation works.

Assuming that the majority of buyers and sellers were farmers, the data
related to donkey sales, combined with an overall drop in sales in AD 45/6,
seem to suggest that the economic conditions of Tebtunis were not particu-
larly good in that year. Two sales of donkeys need a closer investigation. On
2" July AD 42 Patunis sold a donkey to Herakleios, and on the same day
Herakleios sold a donkey to Patunis.?” This type of transaction finds one other
parallel in the grapheion: on 6™ July AD 42 Eudaimonis sold a young female
slave to Kastor, and a week later Kastor sold a young female slave to Eudai-
monis.*® These sales clearly show some complexity. I suggest that they are to
be regarded as leases rather than sales. The first sale of each pair of contracts
is only fictitious: here the seller is in fact the lessor, in other words the seller
receives the money from the buyer, who is the lessee, without actually sell-
ing his donkey or slave. The second sale, then, cancels the previous transac-
tion; the object for sale is sold back to the original seller, who will use it for
their business. Their profits will then be shared with the buyer/lessee. In other
words, the buyer is actually investing his money in the business of the seller,
who might have been in financial difficulties. A high level of trust between the
contracting parties was necessary.

The analysis of sales reveals that textile production was second to agri-
culture in its importance to the village economy. The sale of several looms
are attested to have been sold in AD 42 and 45/6, concentrated in the periods
April-May and September-December; that is, in the months immediately pre-
ceding or following the biennial shearing of sheep in March and September.
Although flocks of sheep were not frequently sold, sheep rearing can still be
identified in the leases of land cultivated with fodder crops for grazing ani-
mals, especially sheep.’ In addition, the extent and degree of specialisation of
textile production is attested by the activity of some professional associations
documented in the grapheion: weavers, wool-sellers, and cloth-beaters.*?

2 P.Mich.1I 121 verso VI 4-5.
0 P.Mich.11 121 verso VI 18 and VII 6.

31 See, for example, P.Mich. XII 632 (AD 26) and P.Yale 1 67 (AD 31). For leases of pasturage in
Roman Egypt, see LANGELLOTTI 2012, 59-80.

32 For a discussion on the economic role of the associations at Tebtunis, see RATHBONE 2013.
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CONCLUSION

The picture emerging from the analysis of the grapheion sales and cessions
is that of a society where economic transactions were facilitated by family
ties and a high level of trust was required. Two main features have indeed
been identified: joint ownership, and a high percentage of transactions be-
tween relatives. It has been noted that the number of formally contracted sales
and cessions is relatively low if compared with the overall number of transac-
tions entered by the villagers throughout the year. However, variations in sales
trends can still be reliably used as social and economic indicator when com-
bined with trends and volume of other contract types, such as loans and de-
posits. The analysis of the fluctuations in sales and cessions has demonstrated
that in the year AD 45/6 Tebtunis was suffering an economic depression. The
villagers appear to have faced a financial crisis, the parameters of which can
be measured by three main phenomena: high increase in loans, drastic drop in
sales, and a remarkable increase in the amount of land ceded.
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Metepigraphé: Ptolemaic
and Roman Policies on the
Alienation of Allotment Land*

URI YIFTACH

In a recent contribution, I argued that in the Ptolemaic period there existed
a clear distinction between types of legal acts recorded by different scribes.
Leases and labor contracts were generally drawn up in the format of the dou-
ble document, while hereditary dispositions and documents recording land
and slave sales were drafted by the agoranomos, who also registered the act
of conveyance in his files, thus allowing the state to gain cognizance of the
ownership of these assets and ensure that the conveyance tax was collect-
ed.! In the Roman period, the state continued to take an interest in monitor-
ing land conveyances, but the way in which it achieved this end was differ-
ent: by the first century CE property rights were recorded in the bibliothéké
enktésedn, and the right to landed property could be undisputedly conveyed
only upon verification by the bibliophylakes that there were no conflicting

* This paper was composed in connection with the project Synopsis: Data Processing and State
Management in Roman Egypt, conducted in collaboration with Professor Andrea Jordens of the
University of Heidelberg. The databank synallagma, on which it relies, has been hosted by the
Hebrew University of Jerusalem, Faculty of Humanities. I thank Willy Clarysse, Nicola Reggiani and
especially David Ratzan for their readings and extremely useful notes.

' YIFTACH, Regionalism (forthcoming).
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rights to the same object.> The act of sale was then recorded in the biblio-
théké, thus securing, in theory at least, a complete picture of property rights
over the most valuable assets in the province. Yet unlike the agoranomoi, the
bibliophylakes did not themselves compose deeds of sale. They only certified
and recorded acts of conveyance drafted by others, including the scribes of
the grapheion. In the Roman period, therefore, anyone who wanted to convey
landed property did not have to turn for that purpose to the agoranomos, but
could have the necessary documents drawn up at the grapheion as well. Al-
though this is by no means a rule without exceptions, the agoranomoi were
primarily active in the nome capitals,® while grapheia were located, in the
Arsinoités at least, in all major villages. As a consequence, the office entrusted
with the documentation of land sales was more easily accessible than before
and the costs (at least the indirect costs of the production of the document)
went down. We cannot be sure that this, i.e., increasing access and lowering
costs, were the conscious aims of the Roman administration or the incentive
for the founding of the bibliothéké enktésedn,but we may assume that promot-
ing economic activity in general was, in particular because this is stated to be
the case in the edict of governor of Egypt M. Mettius Rufus (89 CE), the only
contemporary source that discusses the incentives for the maintenance of the
“acquisitions archive”.*

This brings us to the topic of the present discussion. Even if we accept the
view that the Romans founded the archive in order to promote economic ac-
tivity, it remains to be asked whether this was the sole, or even a key incentive,
that guided Roman policies on land acquisition in the province of Egypt (or

2 As most directly expressed by the formula applied for the temporary registration of the

conveyance, if the title of the vendor cannot be established through the archive’s files. Cf., e.g.,
P.Hamb. 1 16.18-23 = Sel.Pap. 11 325 = Jur.Pap. 65 (209 CE, Ptolemais Euergetis) [BL XII 82]:
10 ¢mdidw gig 1O TV magdOeowv yevésOou © dxorolBwg O maeedépey dvtyddm Tod
XONUOTLONOD.2 OmdTAY YAQ TNV ATTOYQAPT)V 0UTOD TTOLMMOL, AT0dEEW Mg VITAQ? ' el nal £0TL
210000V NdevL ®paToUHevoV €l O¢ dpaveln £Tépw ** mEoofxov 1] mporateoyNuéVoy did Tod
Bpropuraxreiov, p » €oecbal umodlov €x Thode Thg mapadéoews. WOLFF 1978, 240-241;
YIFTACH-FIRANKO 2010, 298.

* WOLFF 1978, 13, 15. But the agoranomoi frequently outsourced some of their traditional tasks

to the benefit of other functionaries, located in major villages [P.Koln V 219, 209 or 192 BCE,
Theadelphia], established branches in other locations, [as was commonly the case with Herakleopolite
documentation of CPR 1. E.g. CPR161.3-4,219/20/21], or discharged their tasks through periodical
visits in other villages: cf. P.Harr. 1 138 (92 CE, Oxyrhynchos) [BL VIII 148; IX 101/102]. Cf.
MESSERI SAVORELLI 1980, 206-242.

4 P.Oxy. 1l 237.8.27-36 = Sel.Pap. 11 219 = Jur.Pap. 59 (after 27.6.186 CE, Oxyrhynchos) [BL
VIII 233/234; in particular, (vo. ol ouvalldooovteg un xot’ dyvowov évedoeboviol (read
€vededmVTaL).
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elsewhere) more generally.® After all, literary and documentary sources pro-
vide an abundance of data on the land policies of different ancient states, and
not always, it seems, is facilitating conveyance a key goal. Sometimes quite
the opposite is the case, and it should be asked to what extent Roman Egypt
was really different.®

Land conveyances from Roman Egypt frequently report the administrative
status of the land, e.g., temple land, public land, polis land and others. Among
the administrative statuses mentioned in these documents, by far most com-
mon is that of the catoecic land (#xAfjQ0g noToLrindg or norownixt) yi)). This
is the case in 123 of the 181 documents recording the sale of land in the first
three centuries of Roman rule in which the administrative status of the land
can be established with certainty.” For this reason, we cannot study the Ro-
man policy on land conveyances without taking into account special rules and
regulations relating to this particular category of land.

In the Ptolemaic period, a ®Afjpog natowmindg was a plot of land allotted
to a ®ATowrog, a term conceived in the late third century BCE to designate
military settlers.® The land allotted to these settlers was meant to secure their
livelihood while dispersing them across the kingdom as a strategically located
military force, permanently available to the king. In the earliest stage, repre-
sented by the documentation of the third and early second centuries BCE, the
holders of catoecic land were essentially allowed a usufruct, e.g., they could
assign the land to others by lease,’ and to bequeath it to their sons, whose title
to the plot was already registered in their father’s lifetime.'” On the other hand,
the right to alienate the land did not evolve before the (late?) second century
BCE.!" It was only in the century of Ptolemaic rule, that catoecic land had
become fully conveyable.

5 Quite a few papers have been dedicated in recent years to the bibliothéké enkteseon. Ct., e.g.,

JORDENS 2010; LE ROUXEL (forthcoming), respectively, the private-legal context of the creation of
the institution and the economic of its foundation.

¢ Note, in particular, in the case of the Greek and Roman city-state, the restrictions on the purchase
of land by non-citizens. Cf., e.g., BUSOLT 1920, 152-153; KASER 1971, 402.

7 Data according to Synallagma, Greek Contract in Context.

8 COHEN 1991,42; OERTEL 1921, 16. In the administrative language of the late Ptolemaic period, as
borne out by the documentation of the Menches archive, part of the wider category of the holders of
winoovyw yi). Cf.,e.g., P.Tebt. 160 col. 2 (117 BCE, Kerkeosiris) [BL XI 271]. CRAWFORD 1971,
58-77; REGGIANI (forthcoming); VERHOOGT 1997, 110-111.

 Cf. a short but useful account by BINGEN 1978.
10 Cf., in particular, SCHEUBLE-REITER 2012, 143-158.
1" KIESSLING 1938; KUNKEL 1928,292-294,300; OERTEL 1921, 19-20; RUPPRECHT 1984, 384-385.
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Yet even in the late Ptolemaic period, the conveyance of catoecic land was
subject to various procedures that do not seem to have been required in the case
of other types of land. Initially, at least, catoecic land could be conveyed only if
the holder, or his representatives, could show that the holder was unable to dis-
charge his duties, which in the first century BCE were primarily the payment of
the state-revenues, the basilika. Such declarations of incapacity or insolvency
had to be verified by an official called 6 mOg Tf) oLVVTAEEL TOV HOTOMWV
imméwv.'? In addition, the land had to be conveyed to a person who was himself
a katoikos,” a fact which was verified at the hippikon logistérion, an archive
likely overseen by the £€moTaTNG ROl YOAUUATEVS TOV RATOXMV LTTTEWV.*
The agoranomos was also involved in the legal act, but the document he com-
posed, frequently taking the forma of an oath, was meant to introduce sanctions
against the former holder, should he ever challenge the possession of the new
one."” The agoranomic document thus reports the act of conveyance as a fait
accompli, giving account of the procedure by which it was accomplished: the
change of the name of the holder at the hippikon logistérion on account of an

appeal, addressed to “those in charge of the katalochismos™ .'°

12 Cf., in particular, BGU VIII 1734.11-14 (80-83 BCE) [BL VIII 47; XII 20]: OméQ MV %ol
tuyydver Ttodépo m[dedm]xvia Agyimt Tt T[Og ThL cVVTGEEL TOV ®OTOMWV ITTEWV
Dropvnual, | St ol moevijvertal £TeQd Te ROl TOV ToD 6pdavoDd matéQa TeTEAEL[TINHEVAL
unde [deduvvioBan ™v YAy &l w) ehaocdvov] | afav]tedds éxdogiov wodovobal, G )
dLarmo«w ey gig T Tob xAfe[o]v Plact]hxrd [- ca.35 -] | [- ca.11 -] petemypodn) xai ToQddElELs
véyovev T PhoEévimi] T[®V] mo[oyeyoaupévav doovodv. On the position of O mEOg Ti)
ouvtdEel cf., in particular, ARMONI 2012, 199-204; GERACI 1981. Cf. also KIESSLING 1938, 221;
KUNKEL 1928, 289, 291; RUPPRECHT 1984, 379. SCHEUBLE-REITER 2012, 213-224.

3 BINGEN 1983, 9-10; KIESSLING 1938, 223; KUNKEL 1928, 294; SCHEUBLE-REITER 2012, 163.

4 Cf., in particular, P.Tebt. T 32.13-20 = W.Chr. 448 (after 26.6-25.7.145 BCE) [BL VIII 489;
XI 270], a letter issued by the two elected heads of the politeuma of the Cretans, who is in charge
of the syntaxis, of the admission of the new member into the status group of the katoikoi, and
his assignment to their politeuma by Apollodoros, the epistatés and grammateus of the catoe-
cic cavalrymen. [E®oog] xal A [{]y vitog ITayrd ter yoilpewv. émefi] moo [otétalx tow O
nuav | “#[tovg] ratolrnovg inmeig épo. [ . Jto v, Jod[-ca.l7-]1" [éx]éotaixné pou
AmolOdmEog [Th]v modt[w]v dthwv, [0 élm[oT]d g, | ' [#ol] YooupaTeds TOV ®aTolinmy
imréov 4o ToOV rureywonpévolv] 17 1oL tohtebpatt Tdv Kontdv avdodv ¢ AcxAnmdadny |
8 [Trolepaiov Maxedova Tdv #natd pepido Epodwv &’ ML éxel #Aij[oov] | ' mepl Kepneooiowy
[tiig] TTolépmvog pegidog (Goovedv) %d. xohdg obv mowhoelig] | * xoatayweloag %ol
[Aapalv adTov v T e im(maeyion) Tdv (Exatovtagotomv) xal T[] | 2 AoAhoddomt
moo[oave]vé[ylrag. bmotetdy, [alw ev 0¢ xall] TV eixdva av[tod] | Zxal ToD viod TO dvoua.
That Apollodoros was in charge of admitting the new member into the catoecic class is not explicitly
said, but seems probable.

5 So also KUNKEL 1928, 299: “Im Hintergrund steht dabei die Befiirchtung, der durch die
Verfiigung in seinem Recht Betroffene kénne mangels eines ausdriicklichen Verzichts trotz der
Verfiigung noch Funktionen des beriihrenden Rechtes geltend machen”. Compare also RUPPRECHT
1984, 370 n. 48; SCHEUBLE-REITER 2012, 164-165.

1 So in the formulary of the Oxyrhynchite parachéréseis.Cf.,e.g., P.Oxy. XLIX 3482 .4-6 (74 BCE,
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With the Roman occupation, both the restriction on the person of the as-
signee and on the causes of the conveyance, were lifted. A short prosopography
of vendors and purchasers of catoecic lands shows that at the latest by the end
of the first century CE everyone could acquire and possess it,'” and nowhere do
we ever hear again that the vendor had to account for the reasons that induced
him to alienate it. Also, the sale document of catoecic land now merged with
and became identical to that of regular land sale, with the exception that the act
of sale is called maoywENOLS and not mEAOLS, and the consideration termed
TOQOYWENTXOV.' At the same time, even though the mechanisms that called
forth intricate control mechanism had ceased to exist under the Romans, the
procedure connected with the conveyance of the catoecic land endured. Actu-
ally, in a sense the process had become even more complex.'

In the Roman period the conveyance of catoecic land could be set in mo-
tion by the composition of a preliminary document through a grapheion or an
agoranomeion; this document recorded the present or future act of the con-
veyance (parachorésis).® The second stage, that of the metepigraphé, is still

Oxyrhynchos) [BL VIII 271] :ax0°Lo00mg Toig O[] TV TO immundt XeloLiOVTImV (ROVOUNUEVOLG
ad’ ov 6 Otwv dédwnev Vmopviuatog Evdaipovt ¢ Tt mpog watahoyiopoic. No reference
to the katalochismoi in the formulary of the parachoréseis from the Herakleopolite nome. Cf.,
e.g., BGU VIII 1733.4-6 (80-30 BCE) [BL XI 28; XII 20 and 21]: [6pohoyel Pihwv] Avxnov
[Maxed]av Tdv ratoirmv inmé[w]y Awov[v]oinw Awovu[oliov Maxedove v ° [r]ato[ix]mv
inméwv e[vdo]xrel[v Tl yeyovuig T@ Atovuoip [0]wit Tob immroDd Aoyiotnolov petemfi]®
[Yloadf, v magoaxex[donxev] avtdl ¢md Tod x[Mjgov. KUNKEL 1928, 286-287, 297-299;
RUPPRECHT 1984 375; SCHEUBLE-REITER 2012, 169.

17" KUNKEL 1928, 290, 295; OERTEL 1921, 20-21; TOMSIN 1964, 81-85. Whether all restrictions
were immediately lifted at the very beginning of the Roman period, as seems to be argued by
KUNKEL 1928, 295, requires further investigation, in particular since as late as the mid first century
CE, assignors of catoecic land still record their own status as Maxedoveg TV natoixwv (cf., e.g.
P.Mich.V 273.1,46 CE, Tebtynis). But as there is no reference in these documents to the status of the
assignee, adding the said title may be socially rather than legally motivated. Another peculiarity of
parachoréseis of the Augustan period, the occurrence of women both as co-assignors [cf.,e.g., BGU
IV 1129 = C.Pap Jud. 11 145 (13 BCE, Alexandria) [BL VIII 41]] and as assignees [cf. in particular
P.Dubl. 3 = P.Oxy. 11 366 descr. (14/5 CE, Oxyrhynchos)], probably goes back to the Ptolemaic
period. Cf. BINGEN 1983, 5-6, especially MULLLER 1961, 186-192 and cautiously SCHEUBLE-REITER
2012, 171-178.

8 ROWLANDSON 1996, 43-48; RUPPRECHT 1984, 370.
19 KUNKEL 1928, 302-303.

2 This seems to be the case where, in the clause recording the metepigraphé, its performance is

formulated as a future action [P.Mich. 11 121.2.9.2-3 = SB 111 7260 = C.P.Gr.1 17 (42 CE, Tebtynis)
[BL VIII 211; IX 158; X 122; X1II 119]; 259.12-13 (33 CE, Tebtynis); 267/8.7-8 (41/2 CE); 273.5-6
and PSI VIII 906 (45-46 CE); P.Narm. 2006.6 (107-108?, Theadelphia or Narmouthis); P.Oxy. 11
273.19-24 = M.Chr. 221 (95 CE, Oxyrhynchos). Perhaps also in BGU 1V 1129.24-26 = C.Pap .Jud. 11
145 (13 BCE-Alexandria) [BL VIII 41]], and, in particular, if the report of the administrators of the
katalochismoi to the agoranomoi (infra n. 2) mentions the foregoing composition of the document by
the agoranomoi themselves, as seems to be the case in five of the texts that came down to us [P.Laur.
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said, in the formulary of Oxyrhynchite documents to be discharged at the hip-
pikon logistérion “on account of an appeal served to the administrators of the
katalochismoi” (ol mQOG Tolg ®otahoyLopois). We should, however, take the
reference to the logistérion in early Roman documents as likely reflecting a
now outdated fomula, which went back to the Ptolemaic period. From other
material related to such sales, we can see in the early Roman period that the
metepigraphé was discharged, exclusively it seems, by “the administrators
of the katalochismoi”?' who reported their undertaking, in the case of the
Oxyrhynchités, to the agoranomos.?* The agoranomos then drew up an ad-
ditional document upon this notification, finalizing the conveyance of title to
the alienated land to the buyer.? In the case of the Arsinoités, the report of the
administrators of the katalochismoi was forwarded to a previously unrecorded
official, termed ovvtaxtinog,** who presumably took record of the act and

IV 153 (138-161 CE) [BL IX 121]; P.Oxy.145 (95 CE) [BL VIII 230]; II 342 = BENAISSA 2009, #5,
p. 166 (both ca. 100 CE); 346 = BENAISSA 2009, #3, p. 163-165 (100 CE); 347 = BENAISSA 2009, #2,
p. 161-163 (ca. 95-100 CE); L 3556 = P.Oxy.1 175 descr. (ca. 100 CE)]. Pace RUPPRECHT 1984, 377.

2l Following KUNKEL 1928, 303, who saw in the xotaloyiopol, “inhaberfolien, in denen die
Katoeken einer jeder Truppe mit ihrem Landbesitz aufgefiihrt waren”, we assume that their activity
focused on the change of the holders’ names in their files. Cf. also MULLER 1961, 190-192;
OERTEL 1921, 5; SCHEUBLE-REITER 2012, 213-215.

2 P.Laur.IV 153 (138-161 CE) [BL IX 121]; P.Oxy.145 (95 CE) [BL VIII 230]; 46 (100 CE) [BL
VIII 231]; 47 = P.Lond. 111 750 descr. (83-88 CE) [BL VIII 231; XI 141f.]; I1 341 = BENAISSA 2009,
#4,p. 164-165; 342 = BENAISSA 2009, #5, p. 166 (both ca. 100 CE); 344 = BENAISSA 2009, #6, p.
167-168 (Late I CE); 345 = BENAISSA 2009, #1, p. 160-161 (ca. 88 CE); 346 = BENAISSA 2009, #3,
p. 163-165 (100 CE); 347 = BENAISSA 2009, #2, p. 161-163 (ca . 95-100 CE); 348 = BENAISSA 2009,
#7,p. 169-170 (late I CE); L 3556 = P.Oxy. I 175 descr. (ca. 100 CE); P.Oxy. Descr.3 = P.Oxy. 1
165 descr. = SB XXII 15351 (81 CE); 6 = P.Oxy. 1 174 descr. = SB XXII 15354 (88 CE) [BL XI 237,
XII231]. Cf., in general, BENAISSA 2009, 158-160.

3 PSI X 1118.2-4 (25/6 CE) [BL VIII 406]: mopaxeymon(xévar) avtdl drolh(o0bwe) Tolg
@rovoun(pévor) [dLd T]dv &% Tod immxod ad’ ob Emdédwxev 6 Hobmdn(c) v[mo]uwhuat(o]g
ZAvove TOL TEOG Tolg ®aTaAOYIOMOlS. P.Mich. XVIII 784 + PSI TV 320 (18 CE) [BL IX 313; XI
244]; PNYU I 15 (68 CE); 16 (I' BCE-ICE); P.Oxy. I1I 504 (II* CE) [BL VIII 236; X 139]; P.Ryl.
11 159 (31/2 CE) [BL VIII 294; IX 228; XII 168]; PSI VIII 897 (1) [BL VIII 403; IX 318; XII 253];
897 (2) [BL XII 253] (both 93 CE); X 1118 (25/6 CE); SB XX 14336 = P.Oxy. I1I 633 descr. (91-2
or 107-8 CE).

#* BGU1328 col. 1 (after 138/9 CE); BGU VII 1565 (169 CE-Philadelphia); P.Fam.Tebt. 25 (129
CE); P.Grenf. 1142 = P.Lond. 111 700 descriptum (86 CE) [BL VIII 142]; PIFAO 139 (early II CE);
P.Mich. V1364 (179 CE); SPP XXII 44 (124 CE) [BL VIII 482]. Perhaps issued by the same board is
the yoadn) roataroyopdy of BGU 111 866 (Il CE). At a later stage, roughly from the last quarter of
the second century onward, the report to the syntaktikos is replaced by a confirmation by the collector
of the conveyance-tax (OnUooLOVNG TéAOVG ®aTALOYLONMV) toward the purchaser of the payment
of the tax. Cf. P.Diog. 37 = P.Harr.177 = SB XVI 12643 (after 3.10.202-203 CE) [BL X 64]; P.Gen.
III 145 (206 CE); P.Hamb.1 84 (182-192 CE) [BL VIII 146]; P.Tebt. 11 357 = WChr 372 (197 CE-
Tebtynis); SB XVI 12641 (181 CE, Soknopaiou Nésos) [by inheritance]; XXII 15387 (Il CE); 15848
(ca.212-215 CE-Karanis) [BL X1 241]; SPP XXII 50 (204 CE, Soknopaiou Nésos) [BL VIII 482]. In
the third century CE, the same confirmation is issued by a special board within the city council. Cf.
BGU VII 1588 (222 CE-Philadelphia); P.Gen.IV 165 = SB XX 14978 (230 CE-Ptolemais Euergetis).
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notified the local public scribes of the conveyance of title.”® In the Arsinoités
too, the procedure was sometimes followed by an additional deed, finalizing
the conveyance.?

How can we explain, then, this continuity of the special treatment of ca-
toecic land from the Ptolemaic to the Roman periods after its original raison
d’étre, the institution of the katoikia, had ceased to exist? The continued exist-
ence of the control mechanism revolving around the conveyance of catoecic
land could be accounted for by administrative conservatism. Old institutions
and mechanisms die hard. Yet I do not think that this is the case with the
conveyance of catoecic land. In the Roman period, there were different of-
fices in charge of the katalochismoi of different regions.?” In the case of one
of these, the office in charge of the katalochismoi of the Arsinoite nome, we
are fortunate to possess a text of the tariff (yvopwv) of the office (P.land. VII
137, Theadelphia (?)), which contains a list of fees and taxes and surcharges
to be paid by the purchasers of, or successors to, catoecic land. The text of the
papyrus was composed after 118 CE, and is palacographically dated to the
early second century CE.?® The rates the gnémén reports may thus be taken
as representative of the period down to the beginning of the inflation of the
late 160s CE. The text is vertically intact, but horizontally a bit less than one
third of the original text, i.e. some 10 letters of an average line length of ca. 35
characters, is missing. The text contains some abbreviations, whose resolution

2 CF. CANDUCCI, 1990, 221, generally assuming continuity with the Ptolemaic syntaxis. See also
GERACI 1981, 276.

% This is certainly the case when the instruments (oixovopiaw) produced through the xotahoylopot
are stated to be valid: CPR1170.12 (103-117 CE) [BL X1 57]; P.Fam.Tebt.23.11-12 = P.Hamb.1 62
(123 CE-Tebtynis); P.Lond. 11 141.8-9 (88 CE-Ptolemais Euergetis); SB X VIII 13764.14-15 (148-161
CE) [BL X 305; X 222]. This is also probably the case where the verb denoting the metepigraphé is
in the perfect tense: BGU 111 906.17-18 (ca. 34-35); IV 1048.8 (100/1 or 110/1 CE); X1 2050.16 (106
CE); P.Coll.Youtie 1 19.14-15 (44 CE-Ptolemais Euergetis, an agoranomic instrument); P.Mich. V
262.8-10 (34/5 or 35/6 CE) [BL XII 121]; P.Ross.Georg. 11 14.7-8 (81-96 CE); SPP XX 50.13-14
(after 168/9 CE) [BL VIII; X 270]. P.Mich. V 338 (45 CE) and P.Mich. X1 621 (37 CE, both from
Tebtynis) record the scribe’s immunity from claims on account of a deed of conveyance, since the
purchaser has already performed the metepigraphé. The formulation does not give an undisputable
indication the deed of conveyance was itself composed before or after that act.

2 The sphere of competence of those in charge of the katalochismoi vary: some are in charge
of just one nome (P.Flor. 192, 84 CE Hermopolis: [BL XI 79; XII 70]), or even one meris within
the Arsinoite nome (PIFAO 1 39, II° CE), while in other cases they are said to be in charge of one
specified nome, and additional unspecified ones (BGU VII 1565, 169 CE, Philadelphia: Arsinoités
and other nomes; P.Laur.1V 153, 138-161 CE, Oxyrhynchités [BL IX 121]: Oxyrhynchités and other
nomes). Finally, in some cases there is just one board in charge of Egypt, meaning, in all probability
the entire Egyptian chora as opposed to Alexandria (P.Grenf. 11 42 = P.Lond. 111 700 descr., 86 CE
[BL VIII 142]). As the present papyrus [1l. 26-27] shows, their bureau was located in the city of
Alexandria. Cf. OERTEL 1921, 24.

#  P.land. VIII, p. 276-277.
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as proposed by the editor and following readers seems generally safe, and is
followed below.”

§1. [avtiyoadpov] yvdpovog ra[tloloy[tJoudv Agou(voitov) | 2 [xatotnixil]g wai Tiig
ovop[€]vng (read dvouuévng) €x dnumaoiov (read dnuociov), | 3 [Goeevog raltoixou
VIEQ EXAOTNG AOo1E(MC) oLTtr(fg) (dpayual) O, | * [devdonfg] (doayual) 1, Onielog
®OToi®ov Ve | ° [Exdotng dplove(ng) ortn(ic) (dooyuoal) 1, devoouxilg (dQay o)
1c. 1 §2. ¢ [ratowrir]fic moMT(WC) ®TwUéEVOL péYOL mevtaet(iag) | 7 [Th)g devtéloag VmEQ
ExAGoT(MG) AoE(MG) ortixiic (doayal) 1, | 8 [devdouxriic] (doayual) 15, ONhdV dpoing
ovtrd|g | 2 [Endiot(ng) aoleMe)] (doayual) tg, de«v>dourig (doaypal) AP. | §3.1. 10
[TV 08¢ T(7)]énvarv dmoyeyoopuuévoy xai | [ Tvav® toig matedot did Thv
BPMw(v) 1 12 [t (?) nata]loyiopudv aoévav pev | ¥ [ortndv €]10adpdv éxdotg
aovNg (doaypai) B, I [devdourns] (doayual) 8, Onhdv opoiwg T@v IS . ]
vov ortr@v Edadmv | 10 [éxdotng alJoovong (doayuai) g, devdowris opfoi(wg)]
17 [(Soapon) 1f. §3.2. almoyoadpdv TV uap! éviyleyoau[uév(wv)] | ¥ [dooévav
plgv ortm@v €dapmv Exdaot(ng) apoteme) | [(doayuan) O, devdourilg (doay o)
1N, MAOV Oopolng TOV | 2 [un évyeylooubévoy ottn(®dv) Edadpdv éxdotng] | 2!
[Goolong] (dpayual) f3, devdouxis (doorual) xd. | §4. 2 [VroOxIng Ve £xAoT(Ng)
ao0(Mg) ortr(fig) (doayun) a, | 2 [devdou]fs (doayual) B, §5. Mioewg Vo0 ung
| 2* [ormndg] (doayun) o, devdouris (doayuai) B. §6.1 dmoyoadp(@v) | ¥ [éxdotou
o]vouat(og) dpeévav (doaypal) B, Onieid(v) (doayual) d.1% §6.2 [magaym(onoewv(?))
ylonuatiow(od) Tod avomeviwpévoy (read dvamepmopévou) | ¥ [¢E AleE]avdolog
Enaotou ovopotog | 2 [(dpaypat) B, .. Jrog Onhe>ag Thg mapayogovuévn(c) (read
TAQUYWEOVUEVN(C)) | ¥ [éxdoTou] ovopatog (doayual) O. §6.3. yonuatiom(@v)
éxdot(ov) | 3 [ovopatog] (doayuai) ff, §6.4 dyoddov (tetpmPorov), §6.5
opoay[i]dog (doayun) o, 13 §6.6 [ . . vy TdVv amo yijg g[ilg Aoyov 132 [
ErdGotov OvopoTt(og) (dpaypal) .

§1. A copy of the tariff of the register of grants of catoecic land relating to the Arsinoite
nome, regarding catoecic land and that purchased from the state. In the case of a male
holder of catoecic land, for each aroura of grain land 4 dr. and for orchard land 8 dr.; in the
case of a female holder of catoecic land, for each aroura of grain land 8 drachms, and for
orchard land 16 dr.

§2. In the case of catoecic land, if someone purchases (a land of this category) for the first
time and up to the second quinquennium (i.e., after he made the first purchase), for each
aroura of grain land 8 dr., and for orchard land 16 dr., and in the case of females in the case
of grain land for each aroura 16 dr. and for orchard land 32 dr.

§3.1. And for the children, after they have been registered and recorded (?) alongside their
fathers in the reports of the register of holders of catoecic land, in the case of males and of
grain land, for each aroura 2 dr., and for orchard land 4 dr. and in the same manner in the
case of females who were recorded (scil. alongside their fathers), in the case of grain land
for each aroura 6 dr., and for orchard land 12 dr.

29

The text was discussed by D. CURSCHMANN in the editio priceps as well as by KIESSLING 1937,

98-101; KIESSLING 1938, 225-229.

30

31

[apanepé]lvmv ? Pland. VII 283.
BL 3.88

140



§3.2. For registration of those who have not been previously recorded, in the case of males
and of grain land, for each aroura 4 dr., and for orchard land 8 dr., and for females who have
not been registered and for grain land, for each aroura 12 dr., and for orchard land 24 dr.
§4. For (catoecic land placed as) mortgage, for each aroura of grain land 1 dr., and for that
of orchard land 2 dr.,

§5 and for the release of the mortgage, in the case of grain land 1 dr., and in that of orchard
land 2 dr.

§6.1 And for the registration, per person, in the case of males 2 dr., in that of females 4 dr.
§6.2 For each cession instrument that is sent out of Alexandria, 2 dr. per person, and in the
same manner, if the assignee is a female, 4 dr. per person. §6.3. For the instruments 12 dr.
per person,

§6.4 and if the cession is not recorded in writing, 4 obols,

§6.5 and for the seal 1 drachm.

§6.6 And for .... who are aboard, on account of [ - - ] 4 dr. per person.

So much is clear: the text relates to charges on the conveyance of allotment
land, and in the first paragraph, if we follow the editors, the transformation of
land held by the state into the status of catoecic land by virtue of its purchase
by a ndtowrog.*? The text deals at least down to line 25 with payments that are
per aroura, i.e., proportional to the size of the alienated land. Within this part
of the text, we identify four sections, differing from each other in the identity
of the purchaser and the nature of the title acquired. The first clause deals with
the purchase of catoecic land, or land in state possession, by a xétowrog, both
male and a female. The term »dtowrog has various usages in early Roman
administrative language: it may denote, in the Arsinoite context, a member of
the group of “6475 Greeks (residing) in the Arsinoite nome” (x&TOL®OGC TOV
év 1d Agowoelty EAMvarv vel sim.),” as well as, at least in the terminol-
ogy of tax reports from the meris, all those who are not dnpodotot yeweyoi.**
Here, however, we should follow the editor’s plausible supposition that the
term simply denotes any owner of catoecic land.*

Under this interpretation, the text deals in the first regulation (§1) with a
nATOLKOG, i.e. present owner of catoecic land, who extends his holdings by
purchasing an additional share (see chart 1 below). The second (§2) focuses

2 So the editor, P.Jand. VII, p. 281; KIESSLING 1938, 225-226, and, ARMONI 2012, 192-195;
ToMSIN 1964, 86-87.Cf.,e.g., BGU VIII 1772 (61/0 or 57/6 BCE, Hérakleopolités) [BL VIII 48; X
21]. This is, however, not the only possible interpretation, as the text could also relate to the sale of
catoecic land that was confiscated by the state, as is the case in BGU 11 422 (139/40 CE, Arsinoités)
[BL VIII 26; IX 20].

3 Cf., in general, CANDUCCI 1990.

#*  Cf., e.g., P.Petaus 60 (185 CE, Syrdon Kémé) and OERTEL 1921, 22. The said usage is studied
in YIFTACH-FIRANKO, Status Designations.

3 Pland. VIIL, p. 282 : “Wer aber Katokenland kauft, wird damit selbst Katoke; denn am Boden
haften die Privilegien dieses Standes”; CANDUCCI 1990, 221. Pace OERTEL 1921, 24-25.
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on the acquisition of allotment land by someone who has not owned catoecic
land in the past. The third (§3) with the acquisition of catoecic land by inher-
itance, limiting itself, so it seems, to succession to a person’s allotment land
by his children.*® It seems that children who were to succeed to their parent’s
allotment land had to be reported in advance, as the second sub-section (§3.2)
deals with the payments due for this report (dmoyoadm), if they have not
been previously registered.’” The first subsection (§3.1) deals with charges
levied from the children, presumably when they acquired the land, but after
they have already been reported (dmoyeyooappuévov) and recorded in their
father’s file. The fourth section (§4 and §5) sets out the charges in the case that
catoecic land is mortgaged (Vto01|xn), and in the case that it is released from
mortgage. The following section (§6.1) deals with a fixed price to be paid with
the submission of a report (dwoypad). Is this the same report as mentioned
in lines §3.2? We do not know, but see below. Finally, lines 26-30 set out the
fees to be paid for the paperwork of the office: lines 29-30 (§6.3) set out fees
for the composition of the conveyance certificate (yonuotiopog) and the seal;
lines 26-29 (§6.2) probably deal with the costs of sending the relevant paper-
work from Alexandria, while two further regulations, §6.4 and §6.5 set out the
costs of the office’s activity if no certificate is produced and that relating to the
sealing of the certificate.

All in all, the text records as many as 27 rates: the lowest is one drachm,
the highest is 32. To study the impact of these charges on the motivation of a
potential purchaser or conveyee to acquire an allotment land, we first need to
have some idea of their proportion to the value of the land. We can gain some
preliminary view by taking into consideration acts of conveyance of catoecic
land which report both the consideration and the size of the land and the pay-
ment for that piece of land, where one is able to distinguish the precise cost of
the land (i.e, apart from that of other objects sometimes recorded in the same
sale document). The databank synallagma yields such documents, and the
picture they convey is that — and this is not very surprising — there was no fixed
rate for catoecic land: even in the same context, prices vary considerably.*®

% Whether the purchase relates to intestate or testamentary succession or both, is difficult to say.
37 For a possible early Ptolemais precedent, cf. SCHEUBLE-REITER 2012, 148-158.

¥ BGUII 543 (27 BCE, Aueris): 10 arourae : 800 drachms; CPR 1188 (106/7 CE, Arsinoités) [BL
VIII 99]: 3 : 1,000 dr.; P.Amh. 11 95 (109 CE. Hermopolis): 10 : 2,500 dr.; P.Amh. 11 96 (213 CE,
Hermopolis): 4 : 4,000 dr.; P.Fam.Tebt. 23 = P.Hamb.1 62 (123 CE, Tebtynis): 10.8125 : 1,000 dr.;
P.Flor. 111 380 = SB 14298 (203/4 CE, Hermopolis) [BL VIII 131]: 13.833 : 1,500 dr.; P.Mil.Vogl.1
26 (128 CE, Tebtynis) [BL VIII 220]: 38.75 ar. : 5 tal.; P.Narm. 2006 6 (107/8? CE, Theadelphia ?
or Narmouthis); P.Oxy. III 504 (II¢, Oxyrhynchos) [BL VIII 236; X 139]: 6.666 : 1,000 dr.; P.Oxy.
IV 794 descr. = L.Capponi, ZPE 155 (2006) 235-238 (85 CE, Oxyrhynchités) [BL VIII 238]: 10 1/48
: 500; P.Ross.Georg. 11 38 (II CE, unknown provenance): 1.25 ar. : 500 dr.; P.Ryl. 11 163 (140 CE,
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This is borne out, for example, by PSI VIII 897 pag. 1 [BL VIII 403; IX 318;
XII 253] and 2 [BL XII 253], both dating to 93 CE Oxyrhynchos. The first
document records the sale of five arouras of catoecic land for 1,200 drachms
(i.e. a rate of 240 drachms per aroura), while the second records just three
arourae, purchased for as many as 2,400 drachms (that is 800 drachms per
aroura). Surely the price of the land was influenced by multiple factors, which
are now beyond our reach. The best we may do for now, then, is to make the
following observation: the value of an aroura of catoecic land rarely drops
in the first three centuries CE below 200 drachms, which may be taken as a
baseline for our purposes.** What was the proportion between fees exacted by
those in charge of the katalochismos and this notional minimum, and what ef-
fect would this rate have on potential buyers of catoecic land? That is to say,
is there any way to determine if these rates were high enough to act as a break
on the conveyance of catoecic land?

The fees requested by the office in charge of the conveyance consisted of
several elements (cf. below, chart 1): there were some fixed rates that were
presumably paid by everyone, e.g., 12 drachms for the conveyance certificate
(xonuaTopdg), 1 drachm for the seal. In addition, if a person wished to have
the certificate sent out from Alexandria by the office (which must have been,
in the case of land in the Arsinoite nome, commonly the case), he would be
asked to pay 2 drachms in the case of a male, and 4 in the case of a female
assignee. The total surcharge would amount, then, to 15 drachms for men and
17 drachms for women, regardless of the value of the land. On top of this, a
complex rate system was set out, taking into consideration, in each of the sec-
tions above, the gender of the purchaser and the class of land. In all cases the
author of the tariff applies two sets of dichotomies, men vs. women, grain land
vs. orchard land.* This results, in each provision, in four different rates. In all
cases women would pay considerable more than men: twice or three times as
much; the rate for orchard land would be twice as high as that for grain land.

With the resulting system, a male purchaser who already owns a catoecic
land will pay a per-aroura amount of 4 drachms for grain land, and 8 drachms
for orchard land. If we take into account the surcharges for the office’s pa-

Hermopolités) [BL VIII 294; XII 168]: 1.625 : 480 dr.; PSI VIII 897 pag. 1 (93 CE, Oxyrhynchos)
[BL VIII 403; IX 318; XII 253]: 5 : 1,200 dr.; PSI VIII 897 pag. 2 (93 CE, Oxyrhynchos) [BL XII
253]: 3: 2,400 dr. ; SB VI 9618 (192 CE, Ptolemais Euergetis) [BL VIII 352]: 5.5 : 3,100 dr.; SB
XII 11229 (161-168 or 177-179 CE, Oxyrhynchos): 5 : 1,500 dr.; SPP XX 1 = CPR 11 (83/4 CE,
Ptolemais Euergetis) [BL VIII 460/461; XII 274]: 3 : 900 dr.; SPP XX 50 (after 168/9 CE, Aphrodité
Bereniké) [BL VIII 463; X 270]: 3.375 : 300 dr. Cf. also DREXHAGE 1991, 131.

¥ Cf.P.Yale 1l 137, 25.
40" For the latter dichotomy see in particular P.Yale 111 137 with introduction, p. 4, 20-30.
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perwork (15 drachms), the amount he pays for one aroura would be 19 and
23 drachms respectively, which would put his expenses roughly at around 10
per cent of the notional minimum (cf. below, chart 2). A woman of the same
status would pay 8 dr. per aroura for grain land, and 16 for orchard land. With
surcharges (17 dr. in her case), the total would be 25 and 33 drachms, which
amounts to 10-15 % of the notional minimum.

In the case of man who has not previously owned catoecic land the per aro-
ura rate would stand at 8 drachms for grain land and 16 for orchard land. With
the 15 drachms surcharges his expenses will amount to 23 and 31 drachms, re-
spectively. For a woman of the same status the per-aroura costs would amount
to 16 dr. for grain land and 32 for orchard land: with the 17 drachms surcharge
we would now stand at 33 and 49 drachms, respectively. In the last case, that
of a female new owner who buys orchard land, the conveyance costs would
make more than a quarter of the value of the land. This case, of course, is
hardly representative: most purchasers of catoecic land buy more than just one
aroura, and rarely is the per-aroura cost just 200 drachms.*!

For instance, in the case of PSI VIII 987 pag. 1, where five arouras are
purchased for 1,200 drachms, a male purchaser who never owned allotment
land in the past would pay a total of 55 drachms, or less than 5% of the value
of the land if it were grain land, and 95 drachms, or less than 8 % if it were or-
chard land. A woman of the same status would pay 97 drachms for grain land
(roughly 8%), and 177 for orchard land (less than 15%) (compare below, chart
3). In the case of PSI VIII 987 pag. 2, where three arouras of catoecic land are
purchased for 2,400 drachms, a man of the same status would pay 39 drachms
for grain land, and 63 for orchard; this would make just 1.6% and 2.6% re-
spectively of the value of the land. A woman would pay in the same case 65
drachms (5.3%) and 113 (9.4%), respectively. The price structure in the tariff
thus makes the purchase of larger pieces of land marginally more attractive;
since the fee is not connected with the price, it decreases proportionally as the
price of the total sale (or the value of the land) increases.

Let us now move to the children. The text of P.land. VII 137 mentions two
apographai. One, relating specifically to the children, specifies a fee per aro-
ura and draws the now familiar distinction first between males and females,
and then between grain and orchard land (§3.2, 1l. 17-21). For a male child,
the payment is 4 and 8 drachms, for grain and orchard land respectively, and

4 According to the synallagma data, among the 32 of the 64 conveyances of catoecic land from
the first three centuries CE, for which the size of the land is certain, in just 5 it is one aroura or less
and in 18 two or less. Conveyances of three or more arourae make 35 cases, while those five or
more as many as 26. The data listed in n. 39 is representative. Cf. further DREXHAGE 1991, 128-129,
without reference to the land categories.
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12 or 24 drachms, respectively, for a female child. According to our earlier
hypothesis, the purpose of this apographé was to register a child’s right to a
piece of allotment land, as a necessary prerequisite for its bequest after the
parent’s death, as recorded in lines 10-17 (§3.1).*? If this hypothesis is correct,
the above regulation imposes a heavy burden for the succession of daugh-
ters to land held by their fathers, 24 drachms making more than 10% of the
above-mentioned notional minimum value of 200 drachms. On top of this
we have to take into consideration the fee recorded in lines 24-25, a fixed fee
of 2 drachms for men and for women, for their apographé, regardless of the
amount of land registered. If the two apographai were performed simultane-
ously, for each person (which is by no means certain), the amount necessary
for the apographé of a daughter’s right to 1 aroura of grain land would rise
to as much as 16, and of orchard land to 28 drachms. If we assume that the
surcharges connected with the office’s operation were applied in this case as
well — 12 drachms for the certificate, 1 for the seal and 4 drachms in the case
of women for sending the report out of Alexandria —, the fee for registering
the daughter’s rights in her father’s lifetime would amount to as much as 33
drachms for grain land, and 45 drachms in the case of orchard land. To this
reckoning we should add the charges the children are made subject to upon
entering the property, i.e., 2 drachms per aroura for men for grain land, and
4 drachms for orchard land; 6 drachms for grain land and 12 for orchard land
in the case of women. With the above-mentioned surcharges for the office’s
activity (15 for men and 17 for women), the total payment for a women suc-
ceeding to an aroura of orchard land would stand at 29 drachms. Adding to
this amount the 45 drachms charged for the apographé, we would get to the
fantastic amount of 74 drachms, making 37 % of the notional minimal value
of 200 drachms.

Of course, we are not certain of the tenability of the above assumptions.
We are especially not sure that the apographai recorded in lines 17-21 (§3.1)
and in lines 24-25 (§5) were both necessary and not alternative, i.e., one had
to get one or the other. In fact, we could assume that the apographé in lines
17-21 (§3.1) took place only if the children wished to enter upon the estate
were not registered by their father following the procedure anticipated in lines
24-25 (§5). The qualifying participle pn éyyeyoaupévmv (11. 17 and 20) cer-
tainly may be taken to suggest this alternative hypothesis. This, in turn, would
mean a considerably lower rate, but still a surprisingly heavy tax on con-
veyance. Let us assume the registration of children in their parent’s lifetime

42 This supposition is supported by the participle dmwoyeyoouuévwy in line 11, especially if it takes
a conditional rendering. Pace KIESSLING 1938, 227-228.
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would entail no surcharges besides the costs of the apographé of lines 24-25
(§5) itself: i.e., 2 drachms for men and 4 drachms for women regardless of
the size of the parcel and the class of the land. In this case, a daughter who
wishes to inherit 1 aroura of orchard land from her father would have to pay 4
drachms for the apographé, and then, upon succession, 12 drachms per aroura
and 17 for the surcharges, relating to the compsition of the certificate by those
in charge of the katalochismos, its sealing and sending out of Alexandria. This
would make a considerably smaller amount than that reached in following the
foregoing hypothesis: just 35 drachms, or 17% of the notional minimum.

The point I wish to make in this discussion is the following: catoecic land
was the most significant type of private land in early Roman Egypt, but the
mechanism relating to its conveyance, and in particular the implications of
costs its conveyance has never, as far as [ know, been taken into consideration
by the students of the land tenure and policy in the early Roman period. As
we just saw, under certain circumstances the charges on its conveyance were
potentially quite heavy. It can be assumed that a charge of, say, 20% or more
would have played a crucial role in the decision of a potential purchaser to buy
the land, and in some cases, as that of women purchasing catoecic land used
for planting orchards, the fee likely exceeded that rate (cf. below, chart 2). To
this we should add the fees collected for the composition of the document at
the local scribal office (roughly, in the case of land conveyances, 10 dr.) and
the fees relating to registration of the new right at the bibliothéké enkteseon.*
The resulting figure, even on the lowest estimate, would reach the 50 drachm
mark: 25% of the notional minimum value of one aroura.

The regulations of P.Jand. VII 137 also illuminate certain policies: higher
fees were always collected for the conveyance of orchard land, that is orchards
of every kind, as opposed to grain land: this was a clear disincentive against
alienating the former. On top of this, men always paid less than women, and
current owners of catoecic land less than those who have not held this type of
land in the past. The aim was, in other words, to keep the allotment land in the
hands of a limited circle of persons, preferably men, who have already held such
land, and to create disincentives for those who are not members of this group,
i.e. women, who have not been holders of catoecic land to purchase that type
of land. At the same time, there was no attempt to create a caste. Once a per-
son purchased catoecic land, he would be considered, within five or ten years **

4 WOLFF 1978, 229 N. 30; YIFTACH-FIRANKO, Grammatikon (forthcoming).

4 The latter seems more likely, E. MAYSER, Grammatik der griechischen Papyri aus der Ptolemier-

zeit, I1.2 (Berlin-Leipzig 1934) 526.5ff, but pace CURSCHMANN, P.Iand. VII 138, 282.
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as a legal nGtowog him or herself, and could purchase further pieces of land
as any other “xndtowrog.”

The question remains, to what extent was the said policy effective, and it
is the good fortune of us papyrologists to be able to put the matter to the test
by looking at figures provided by the very documents recording the acts of
conveyance: i.e., deeds of land sale recording the sale of catoecic land. By
studying the identity of the purchaser we may examine to what extent the
group that was encouraged to buy catoecic land also did so in practice. We
are not able to study all the distinctions made in the tariff: land sales do not
mention if the purchaser held in the past another piece of catoecic land, nor
do they commonly indicate if the object of the deed is grain or orchard land.
But these deeds do naturally report the gender of the purchaser, and should
the provisions be effective, we would expect the number of male purchasers
to exceed by far that of women. The data is also large enough to make such a
quantification possible.

The results are a bit surprising. Among ninety-nine deeds of sale of catoecic
land from the first three centuries CE, in 57 cases the vendor is a man, and in
38 it is a woman. Among the purchasers the relation is 46:38. Women are in
the minority, but their number certainly does not fall beneath what would be
expected in view of the social position of women in general.” Moreover, in
some time-frames the relation tilts in the women’s favor: in nineteen second-
century deeds of sale the purchaser is a woman and in only seventeen it is a
man. Among the vendors, the relation is 21 women to 17 men. It seems, then,
that in the case of the only testable factor, the regulations of P.land. VII 137
did not manage to influence the practice, either because the said tariff was
never enforced,* or because the disincentive was not strong enough to influ-
ence the market.

4 T study the data in a paper called “Greek Law in Roman Times and Entrepreneurial Women in

Egypt” held at the 40" Conference of the Israel Society for the Promotion of Classical Studies, Bar-
Ilan, 15-16 June 2011.

4 Some indication of this is provided by receipts, issued by the farmers of the TéAog xataroyLoudv,
all dating to the late second and early third century CE. Cf. list supra n. 25. In both P.Diog. 37 and
P.Gen. I1I 145 the rate of the téhog petemyQadg seems to be 10 drachms per aroura, which is not
surprising due to the late date of the document, but the fact that in the former document the purchaser
is a man, and in the latter a women, seem to be conflicting with the regulations of P.land. VII 137.
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Chart 1, a Synopsis of the Charges by the Office of the Katalochismoi

STATUS OF PURCHASER GENDER GRAIN LAND | ORCHARD LAND
Male 4 dr. per ar. 8 dr. per ar.
§1 Current katoikos [11. 2-5].
Female 8 dr. per ar. 16 dr. per ar.
§2 New purchaser, or someone who | Male 8 dr. per ar. 16 dr. per ar.
made his first purchase within the last
ten (?) years [11. 5-9]. Female 16 dr. per ar. 32 dr. per ar.
§3.1 Bequeathal: registered children | Male 2 dr. per ar. 4 dr. per ar.
(1I. 10-17] Female 6 dr. per ar. 12 dr. per ar.
§3.2 Bequeathal: apographé of Male 4 dr. per ar. 8 dr. per ar.
non-registered children [11. 17-21] Female 12 dr. per ar. 24 dr. per ar.
§4 Hypothéké [11.22-23]. Both genders 1 dr. per ar. 2 dr. per ar.
§5 Discharge of hypothéké [11. 23-24] | Both genders 1 dr. per ar. 2 dr. per ar.
ADDITIONAL CHARGES GENDER FIXED AMOUNT
Male 2 dr.
§6.1 Apographé per person [l1. 24-25]
Female 4 dr.
§6.2 Sending the certificate out of Male 2dr.
Alexandria, per person [l1. 26-30] Female 4. dr.
§6.3 Composing the certificate [1. 30] | Both genders 12 dr.
. - 9
§6.4 Approval with no certificate (?) Both genders 4 obols
[1. 30]
§6.5 For the seal [1. 30] Both genders 1 dr.
§6.6 Not clear [11. 31-32]. Both genders 4 dr.
Chart 2. Charges per 1 aroura (1 aroura = 200 dr.)

STATUS OF PURCHASER GENDER GRAIN LAND ORCHARD LAND
Current katoikos Male 19 dr. (9.5%) 23 dr. (11.5%)
§1+8§6.235 Female 25dr. (125%) | 33dr.(16.5%)
New purchaser, or someone who |Male 23 dr. (11.5%) 31dr. (15.5%)
made his first purchase within the last

Female 33 dr. (16.5%) 49 dr. (24.5%)

ten (?) years. §2 + §6.2,3,5
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Bequeathal: option 1 Male 38 dr. (19%) 44 dr. (22%)

(both apographai, twice surcharged)

§3.1,2 + §6.1 2bis 3bis,Sbis Female 56 dr. (28%) 74 dr. (37%)

Bequeathal: option 2 Male 21 dr. (10.5%) 27 dr. (13.5%)
(second apographé, one surcharge)

§3,12+86235 Female 35dr. (17.5%) 53 dr. (26.5%)
Bequeathal: option 3 Male 34 dr. (17%) 36 dr. (18%)

(first apographé, twice surcharged)

§3.1 + §6.1 2bis 3bis,Sbis Female 44 dr. (22%) 50 dr. (25%)

Hypothéké Male 16 dr. (8%) 17 dr. (8.5%)
§4+8§6.235 Female 18. dr. (9%) 19 dr. (9.5%)
Discharge of hypothéké Male 16 dr. (8%) 17 dr. (85%)
§4+§6.2.35 Female 18. dr. (9%) 19 dr. (9.5%)

Chart 3. Charges per five arouras (1 aroura = 200 dr.)

STATUS OF PURCHASER GENDER GRAIN LAND ORCHARD LAND
Current katoikos Male 35dr. (3.5%) 55 dr. (5.5%)
175+ §6.2.3.5 Female 47dr.(47%) | 97dr.(9.7%)
New purchaser, or someone who|Male 45 dr. (4.5%) 95 dr. (9.5%)
made his first purchase within the last
ten (?) years. §2% 5+ §6.23,5 Female 97 dr. (9.7%) 177 dr. (17.7%)
Bequeathal: option 1 Male 62 dr. (6.2%) 92 dr. (9.2%)
(both apographai, twice surcharged)

§3.1.2 *5 + $6.1 2bis 3bis,5bis Female 124 dr. (12.4%) | 218 dr. (21.8%)
Bequeathal: option 2 Male 45 dr. (4.5%) 75 dr. (7.5 %)
(second apographé, one surcharge)

§3.12%5+§6.235 Female 107 dr. (10.7%) | (197 dr. 19.7%)
Bequeathal: option 3 Male 42 dr. (4.2%) 52dr. (5.2 %)
(first apographé, twice surcharged)

§3.1%5 + §6.1 2bis 3bis,5bis Female 68 dr. (6.8 %) 98 dr. (9.8%)
Hypothéké Male 20 dr. (2%) 25 dr. (2.5%)
§4%5 4 §6.2.3.5 Female 22.dr.(22.%) | 27 dr.(2.7%)
Discharge of /’lypOll’léké Male 20 dr. (2%) 25 dr. (25%)
475+ §6.2.3.5 Female 22.dr.(22.%) | 27 dr.(2.7%)
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Die Fiskalverkiufe von [Land
im kaiserzeitlichen Agypten
und ihre Dokumentation”

THOMAS KRUSE

Die romische Administration Agyptens forderte aktiv den Erwerb von Land
und sonstigem Immobilienbesitz in der Verfiigungsgewalt des Fiskus durch
Privatpersonen und ermunterte diese mitunter durch besonders giinstige Kon-
ditionen zu dessen Erwerb. Sie tat dies schon mehr oder weniger unmittel-
bar nach Beginn der Eingliederung Agyptens in das Imperium Romanum wie
etwa zwei Antrige auf den Erwerb von konfiszierten Land aus den letzten
Regierungsjahren des Augustus zeigen, die an den Prokurator des Idios Logos
als das zustidndige Finanzressort in Alexandria adressiert sind.!

Dal3 durch derlei Privatisierung von Staatsbesitz ebenfalls bereits seit der
Friihzeit der romischen Herrschaft in Agypten offenbar der Ubergang der

*  Die Siglen der Papyruseditionen folgen der ,,Checklist of Editions of Greek, Latin, Demotic and
Coptic Papyri, Ostraca and Tablets* (zugdnglich unter: papyri.info/docs/checklist).

' P.Oxy. IV 721 (= W.Chr. 369; cf. BL I 327; II 2 96; III 132; VII 237) (13/14 n.Chr.) u. 835
descr. (um 13 n.Chr.). P.Oxy. IV 721 ist ein Kaufgesuch fiir Minderertragsland (bmwoAoyog; s. dazu
sogleich im Folgenden), gerichtet an C. Seppius Rufus, von dem bekannt ist, dafl er das Amt des
Idios Logos bekleidet hat (s. auch SWARNEY 1970, 127). Bei P.Oxy. IV 835 descr. soll es sich laut
den Herausgebern um ein Kaufangebot fiir konfisziertertes Land handeln; s. zu diesen beiden Texten
auch ROBERTS — SKEAT 1933, 463 u. KRUSE 2002, 496 f. m. Anm. 1378; ALESSANDRI 2005, 49-55.
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betreffenden Immobilie in das volle und unbeschrinkte Privateigentum der
Erwerber intendiert war, beweist, wenn auch ex negativo, etwa ein Passus im
beriihmten Edikt des praefectus Aegypti Ti. lulius Alexander aus dem Jahr
68 n.Chr. Mit dieser Vorschrift seines Ediktes reagiert der Statthalter auf Be-
schwerden, daB von den Erwerbern von Land in der Verfiigung des Fiskus (éx
tob Kaioagog Adyov) Pachtzinsen (éxdogia) eingefordert worden waren.
Diese Praxis war bereits in der Amtszeit des Prifekten L. Tulius Vestinus (59-
62 n.Chr.) durch ein statthalterliches Edikt untersagt worden, welches von
den Lokalbehorden aber anscheinend in betrichtlichem Umfang mi3achtet
worden war. Ti. Iulius Alexander schirft nun nochmals ein, daf fiir solches
Land nur die iiblichen Steuern (die xa.0fjxovta) zu zahlen sind: ,,... denn es
ist nicht recht®, so stellt er umiBverstindlich fest, ,,denjenigen welche Grund-
besitz erworben und dafiir einen Preis bezahlt haben, wie Staatsbauern Pacht-
zinsen abzufordern fiir ihre eigenen Léndereien.> Mit dieser Formulierung
unterstreicht der Prifekt also, dafl im Moment des Verkaufs der Fiskus keine
Besitzanspriiche auf die betreffenden Lindereien mehr erhebt. Solches ehe-
maliges Staats- und nunmehriges Privatland figurierte ab dem Zeitpunkt sei-
nes Verkaufs in den Verwaltungsakten unter der Bezeichnung yf) éovnuévn,
also als das ,,verkaufte Land*?

Davor wird das meiste derartige Land, wenn nicht gar sein Lowenanteil,
in den Landregistern der Lokalverwaltungen mit dem ferminus technicus
VrtOA0YOG klassifiziert. Dabei handelt es sich um Land das aus verschiedenen
Griinden wenig oder gar keinen Ertrag erbrachte. Der Begriff UmtoAoyog mit
dem solches Minderertragsland bezeichnet wurde, bedeutet wortlich tibersetzt

2 IProse 57,29-32: vmeg <d>¢ I** tdv éx 100 Katoagog Aoyou moa{y}0évtwv év Tl péomt
Y0OVOL, TIEQL OV EndOQLL ®OTERQIOML, g OVMoTelvog Exéhevoev [T]d xabfnovra Telelobat
%ol aUltog (0N, AITOAEAVROG T UNOETIWL 0TI OEVTA %Al TEOG TO HEALOV UEVELY ODTA
€ toig naffxrovor Gdwov yao [€]loTly TOVS OVNOoauEVOUS ATHIHOTO ROl TUHAS QUTOV
Am0dOVTOg MG dNUOGLOVG Y<e>WEYOUS £xdogLa amartelofal TOV idiwv édaddv; siche hierzu
insbes. CHALON 1964, 153 ff. GENDY 1994, 317 wirft diese Bestimmung m.E. félschlicherweise mit
der vorhergehenden in Z. 26-29 zusammen, die aber eine andere Klasse von Land betrifft, nimlich
vom Staat zundchst verpachtete, dann an Privatleute verkaufte Landereien, die der yevnuatoyoadia
unterlegen hatten. Diese mpoooduxd ¢d4¢n waren entgegen einer von Kaiser Claudius verfiigten
Befreiung steuerlich zu hoch veranlagt worden, was der Prifekt nunmehr erneut untersagt, sieche
hierzu CHALON 1964, 144-152. Zur Wendung €xdogia natexotOnt sieche auch KRUSE 1999.

3 Der Begriff begegnet etwa in P.Amh. II 68 (= W.Chr. 374) Rekto Z. 35 (Akte iiber Verkauf von
vmoLoyog, Hermopolis, 89-92 n.Chr.; siehe hierzu auch KRUSE 2002, 481-491; Alessandri 2005,
74-91); P.Flor. III 131 (= W.Chr. 341) (Landregister, Naboo [Apollonopolites Heptakomias], ca.
113-120 n.Chr.); P.Brem. 42 Kol. II Z. 3 u. 20 (Landregister, Hermopolis?, 117-118 n.Chr.?); BGU
IX 1899,10 (Landregister, Theadelphia, nach 172 n.Chr.); P.Petaus 17 (Akte iiber Verkauf von
UmoLoYOog, Ptolemais Hormu [Arsinoites], 184 n.Chr., siehe zu diesem Text auch im Folgenden);
ebenso in den aus demselben Ort stammenden Akten iiber Verkauf von Ustohoyog P.Petaus 21,2 u.
22,2 (185 n.Chr.) (siehe auch im Folgenden).
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,»Abzug® und er wird fiir derartiges Land gebraucht, weil es bei der Berech-
nung des Steueraufkommens gewissermafBlen von der Masse des produktiven
Landes abgesondert, d.h. in Abzug gebracht wird. In dieser Weise wird das
vrOAoyoc-Land etwa in einem Glossar administrativer Fachausdriicke defie
niert, welches vermutlich aus dem 3. Jh. datiert. Wir lesen dort: ,,Hypolo-
gos: Fiir das gesamte nicht ertragfihige Staatsland wird alle drei Jahre eine
Inspektion durchgefiihrt; und es wird ,,hypologos® genannt, weil es von der
Menge des Landes in jeder Flur abgezogen wird, so daf} der produktive Teil
tibrigbleibt.“* Neben dieser fiskalbuchhalterischen Definition des VtOAOYOC-
Landes erfahren wir hier also auch, daf} solches Land regelmifig einer In-
spektion unterzogen wurde, die sicherlich den Zweck hatte, zu iiberpriifen,
ob sich an der Ertragslage des betreffenden Landes zwischenzeitlich etwas
gedndert hatte.

Das Hypologos-Land erscheint regelméBig in den uns erhaltenen Landre-
gistern’, wobei die Griinde fiir seine geminderte Ertragsfahigkeit verschiedens-
ter Natur sein konnten. Zunéchst einmal ist es unter den geomorphologischen
und klimatischen Bedingungen Agyptens in der Antike nicht verwunderlich,
dass auch einst fruchtbares Staatsland unproduktiv werden konnte, weil es
wie etwa in der Fayum-Depression am Rande der Wiiste lag. Ein weiterer
Grund fiir die Unproduktivitdt von Ackerland — der terminus technicus in un-
seren Quellen hierfiir ist x¢0o0c® — war ferner der Mangel an Leuten, die das
Land bebauen konnten. Dieser Fall konnte etwa bei konfisziertem Landbe-
sitz eintreten, wenn die vormaligen Besitzer und Fiskalschuldner fiir dessen
Bestellung nicht mehr zur Verfiigung standen und auch sonst kein Pdchter
dazu bereit war. In einem groflen Register iiber riickstindige Steuern, welches
im Jahr 170/71 n.Chr. vom Koniglichen Schreiber des Mendesischen Gaus
im Ostlichen Nildelta zusammengestellt worden ist,” finden sich insgesamt 26
Eintrége tiber Landparzellen, die zumeist auf dem Wege der Konfiskation we-
gen Fiskalschulden oder weil die Besitzer erbenlos verstorben waren, in staat-
lichen Besitz gelangt und in der zuriickliegenden Zeit unproduktiv geworden

4 P.Oxy. XXXVIII 2847 Rekto Z. 12-15: [UmOho]yog. amdong tig ddpdelo]v <oi>omg
z[vouaxii[c] dwt Toteltiag émloneig yelvetal, xalettofl 0¢] VtOAoyOg €meldn) VwoLoyeiTOL
& 10D pétoov T[fg YIS Tod notd mel'® dlov g VoheldpOfvarl TO Aowtov €udogov; siche auch
KRUSE 2002, 478 Anm. 1323; 606-609; ALESSANDRI 2012, 231-239.

> Siehe nur z.B. P.Berl. Leihg. I 13,2 (Theadelphia, 117-138 n.Chr.); I 35 A Z. 8 (Theadelphia,
141 n.Chr.).

¢ Zur Bedeutung des terminus technicus ¥£000g als unproduktives Land (und nicht etwa ,,trockenes
Land®, wie man friiher geglaubt hat) siehe insbesondere S. KAMBITSIS — P.THMOUIS I Einl. p. 17-22;
K. MARESCH — D. HAGEDORN, P.Bub. II 5 Kol. I Z. 6 Anm.; siehe auch KRUSE 2002, 479 Anm.
1327.

7 P.Thmouis I Kol. 68-160.
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waren, weshalb die auf dem betreffenden Land lastenden Steuern nicht einge-
trieben werden konnten.®

Solches Land, das wenig oder gar keinen Ertrag erbrachte, versuchte der
Fiskus, wie schon eingangs festgestellt, zu giinstigen Konditionen an Privat-
leute zu verdufern, indem es fiir gew6hnlich zu einem niedrigen Preis in Ver-
bindung mit der Garantie einer mehrjihrigen Befreiung von den Boden- und
Ertragssteuern ab dem Zeitpunkt des Erwerbs angeboten wurde. Auf diese
Weise sollten die Kaufinteressenten dazu gebracht werden, eigenes Kapital
einzusetzen, um das Land wieder auf ein hoheres Ertragsniveau zu bringen.
Der Staat tat dies nicht nur, um sich die Kosten und den Verwaltungsauf-
wand fiir diese Bodenkategorie zu ersparen und sich kiinftige Steuerquel-
len zu erschlieBen. Diese Entwicklung ist vielmehr sicherlich auch vor dem
Hintergrund einer von den Romern in ihren Provinzen generell priferierten
Sozialordnung zu betrachten, die auf einer moglichst groen Schicht priva-
ter Landbesitzer basierte, die fiir lokale Verwaltungsaufgaben herangezogen
werden konnte. In Agypten ist dies vor allem von Bedeutung vor dem Hin-
tergrund des sich hier in der Kaiserzeit vielfach ausdifferenzierenden Litur-
giesystems, welches in dieser Form keinen ptolemiischen Vorldufer hat und
die einzelnen Gruppen der Bevolkerung je nach GroBe ihres Vermogens und
in stetig zunehmenden Umfang zu den unterschiedlichsten administrativen
Diensten heranzuziehen trachtete.

Man darf also wohl davon ausgehen, da} die Kategorie der yi) émvnuévn
im Lauf der Zeit stetig gewachsen ist und die erhaltenen Landregister liefern
hierfiir auch entsprechende Indizien.’ Natiirlich wurde, zumindest was das
zum Verkauf gestellte konfiszierte Land betrifft, der ZufluB zu dieser Landka-
tegorie auch dadurch genihrt, dafl das Liturgiesystem sowie die mit Vermo-
gensstrafen einhergehenden VerstoBe gegen die von den Rémern eingefiihrten
neuen personenstandsrechtlichen Vorschriften (wie etwa das Heiratsverbot
zwischen diversen Bevolkerungsgruppen) auch neue Konfiskationstatbestén-
de schufen.'

Dennoch stellte diese in groBem Umfang stattfindende Generierung von
Privateigentum zweifellos eine bedeutsame Anderung gegeniiber der pto-
lemiischen Epoche dar, wo man bis in die Spétzeit hinein am koniglichen
Obereigentum am Land oder zumindest an der diesbeziiglichen Rechtsfiktion
festgehalten hat, indem man etwa beim Ubergang solchen Landes in private

8 Siehe z.B. P.Thmouis 1 Kol. 74,7-76.9; siche zu P.Thmouis I Kol. 68-168 ausfiihrlich auch
KRUSE 2002, 661-703.

9 Siehe etwa ROWLANDSON 1996, 48 ff.
10" Siehe etwa die einschligigen Bestimmungen im sog. ,,Gnomon des Idios Logos“ (BGU V 1210).
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Hénde das Rechtsinstrument der Erbpacht wihlte. Die sozio-6konomischen
Implikationen dieser Entwicklung im Agypten der romischen Kaiserzeit sind
daher wohl nicht gering zu schétzen.

Land von guter Qualitit wurde zumeist auf dem Wege des seit der Pto-
leméierzeit etablierten 6ffentlichen Versteigerungskaufes verduflert, wo nach
offentlicher Ankiindigung ein Bieterverfahren mit mehreren Ausbietungen
(mooumvEelg) stattfand und dem in der Vergangenheit insbesondere von
Fritz Pringsheim'' und Mario Talamanca'? umfassende Untersuchungen ge-
widmet wurden. Fiir den Verkauf von Hypologos-Land, aber auch fiir den
Verkauf von solchen konfiszierten Giitern, die wenig oder gar keinen Ertrag
erbrachten, etablierten die Romer hingegen als Neuerung ein Verkaufsver-
fahren auf dem Verwaltungsweg, dergestalt, dal die Kaufwilligen, die damit
wohl auf eine offentliche Bekanntmachung der zum Verkauf stehenden Ob-
jekte reagierten (oder weil die entsprechenden Akten iiber diese offentlich
zuginglich waren), eine Kaufofferte an die zustidndige Behorde richteten.

Ein Beispiel fiir einen auf diesem Wege abgewickelten Verkauf von konfis-
zierten Immobilien ist etwa P.Petaus 14. Es handelt sich hier um einen Bericht
des Dorfschreibers Petaus von Ptolemais Hormu (sowie noch anderer Dorfer)
im Arsinoites (Fayum) an seinen vorgesetzten Gaustrategen Apollonios aus
dem Jahr 184/85 n.Chr."” Diesem war seitens einer Frau namens Tasokmetis
ein Angebot fiir zum Verkauf stehende Giiter (Hduser und Land) in der Ver-
fiigung des Finanzressorts der Dioikesis (€% T®V €ig TQAOLY VITEQRELUEVOV
T dtownfoemg) eingereicht worden, die frither einem gewissen Pathynis gee
hort hatten und in der Vergangenheit konfisziert worden waren.!* Dieses An-
gebot hatte der Stratege dem Dorfschreiber, in dessen Amtsbezirk die betref-
fenden Objekte lagen, zur Kldrung des Status derselben weitergeleitet. Dessen
Uberpriifung ergab nun, daB die Objekte zu den herrenlosen und unverkauften
Giitern gehoren und keine Aussicht besteht, fiir sie in einer 6ffentlichen Ver-
steigerung den von der Interessentin gebotenen Preis von 400 Drachmen zu
erzielen. Auferdem erbrachte das Land in der laufenden fiinfjdhrigen Rech-
nungsperiode keinen Ertrag."

1" PRINGSHEIM 1961.
2. TALAMANCA 1954,
13 Siehe zu diesem Text auch ALESSANDRI 2012, 198-201

14 P.Petaus 14,4-9: mog v[m]éoyeov d00eiodv cor Vmol Tacoxpfitiog IMabivews petd
%®vElov | ToD avd(Q0g) Porfug ZorunTlog Amd xmd(ung) | ZVewv Bovi(opévng) mvioaocbal éx
AV ig meaowy | tegrel(uEvarv) Ti)g dtowm(foems) (pdtepov) ITabivews vewt(épov) | Zoxrpd
to0 Magoeloug.

'S P.Petaus 14,29-31: Onhd OV émonérpemg oplopod Bewoot(ueva) | du(dlov) dde(omdTmv)
amodértwv iy dEo eox(Meuydfivay) Tdv (dgaxudv) v, I €€ mv i [d&v] meouyeiveobon i)
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Es ist offensichtlich, daf} die Behorden diese Form des Verkaufs fiir kon-
fiszierte Giiter anstatt des Versteigerungskaufes wihlten, weil die Objekte
herrenlos waren und keinen Ertrag abwarfen, so daf} ein 6ffentliches Bieter-
verfahren weder geniigend Interessenten anzulocken versprach, noch bei die-
sem ein guter Preis erzielt werden konnte.

Auch beim Verfahren zum Verkauf von Hypologos-Land stand am Anfang
ein Antrag eines Interessenten an die Behorden. Das dann folgende administ-
rative Prozedere war jedoch deutlich komplizierter als im soeben geschilder-
ten Fall des erleichterten Verkaufs von konfiszierten Giitern. Im 1. Jh. n.Chr.
war der Kaufantrag fiir Hypologos noch direkt dem zentralen jeweils zustén-
digen Finanzressort in Alexandria (also dem Dioiketen oder dem Idios Logos
einzureichen), der es dann der Lokalverwaltung in demjenigen Gau iibermit-
telte, in welchem das Kaufobjekt lag.'® Spiter wurde das Verfahren dann von
der Gauverwaltung in eigener Regie durchgefiihrt, indem die Interessenten
ihre Kaufangebote an den Gaustrategen richteten, woraufthin dieses dann zum
Zweck der Uberpriifung seiner Berechtigung in Abschrift an die nachgeord-
neten Behorden iibermittelt wurde, bis es schlieBlich beim Komogrammateus
des betreffenden Dorfes, zu dessen Gebiet das Kaufobjekt gehorte, angelangt
war. Dieser hatte durch personliche Inaugenscheinnahme eine Uberpriifung
der Parzelle vorzunehmen und dariiber wiederum seinen Vorgesetzten Bericht
zu erstatten. Auf diese Weise entstand eine Akte iiber das Verkaufsverfahren,
welche die einzelnenen Verfahrensabschnitte, angefangen vom Kaufantrag
des Interessenten an den Gaustrategen, seine Ubermittlung an den Kénigli-
chen Schreiber des Gaus und von diesem wiederum an den Dorfschreiber, bis
zu dessen Bericht dokumentierte. Besonders anschaulich sind hierfiir etwa die
Aktenstiicke iliber den Verkauf von Hypologos aus dem Archiv des Petaus,
Komogrammateus von Ptolemais Hormu im Arsinoites, die um die Mitte der
180er Jahre entstanden sind."”

Betrachten wir zunichst ein Beispiel fiir eine Kaufofferte, und zwar
P.Petaus 22,26-40." In diesem an den Gaustrategen andressierten Schreiben

ava | yetoar (mevtaeTio) dud To eivar ddpoga. — Wie GENDY 1994, 314 zur der Behauptung gelangt,
der Dorfschreiber habe auflerdem berichtet, ,,dal sich nur ein Interessent gemeldet habe, der das
urspriingliche Angebot nicht iiberboten habe®, ist mir ein Rétsel, denn dariiber findet sich in dem
Text kein Wort.

16 Siehe insbes. P.Amh. II 68 (= W.Chr. 374) Rekto (Hermopolis, 89-92 n.Chr., siche auch oben
Anm. 3) u. SB V 7599 (Tebtynis [Arsinoites], 95 n.Chr.; siehe zu diesem Text auch KRUSE 2002,
485-491; ALESSANDRI 2005, 176-186).

17" P Petaus 17-23.
18 Siehe zu diesem Text auch ALESSANDRI 2012, 236-240.
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erklart Dideis, eine Bewohnerin der Gaumetropole Ptolemais Euergetis, daf3
sie eine kleine Parzelle unrentables und unbestelltes Weinland auf dem Gebiet
des Dorfes Syron zu einem Preis von 56 Drachmen je Arure erwerben will,
auf dem sie Schnittgemiise anbauen will. Die Lage der Parzelle wird detailliert
beschrieben. Fiir den Fall, dal ihrem Antrag stattgegeben wird, wird Dideis
den Kaufpreis zusammen mit den Nebengebiihren an die Staatsbank iiberwei-
sen. Der Antrag schlieBt mit der Klausel iiber den Ubergang der Parzelle in
das unbeschrinkte Eigentum der Erwerberin und ihrer Nachkommen und der
Bestimmung, daf} sie zum Zwecke der Bearbeitung und Wiederbewirtschaf-
tung des brachliegenden Landes eine Steuerfreiheit fiir die Dauer von drei
Jahren eingerdumt bekommen wird."

Wir iiberspringen die Verfahrensschritte der Ubermittlung des Kaufgesu-
ches der Dideis vom Strategen an den Koniglichen Schreiber®® und von die-
sem wiederum an den Dorfschreiber* und richten unseren Blick sogleich auf
den abschlieBenden Teil der Akte, in welchem der Komogrammateus Petaus,
in dessen Verwaltungsbezirk das Dorf Syron lag, seinen Priifbericht dem
Baowlrog yooppatets Kollanthos iibermittelt (P.Petaus 22,1-10). Petaus
erklirt zu dem ihm in Abschrift iibermittelten Kaufantrag, daB3, als er zusam-
men mit den iibrigen Mitgliedern der Inspektions-Kommission die fragliche
Parzelle aufgesucht hat, festgestellt hat, dafl diese zu der Kategorie des Hy-
pologos-Landes gehort und nicht etwa zu einer anderen, aus der ein Kauf un-
tersagt ist. Ferner ist festgestellt worden, daf} die Kaufinteressentin nicht zu
dem Kreis derjenigen Personen gehort, denen der Verkauf untersagt ist und
auch nicht als Strohmann fiir eine solche Person agiert. SchlieBlich werden die

¥ AmoMoview  otea(tny®) Agouvoitov) ‘Heaxh(eidov) pepidog magd  Awdeitog |
andtogols UNTEos OaodTtog Ot GovTIoToD ToD AdeApoDd Ofmvo(g) | AupoTéEQMV AT
TS uNTeOomOAE™S dv[alyoa(popévav) e’ dudodov IMhatelalc]. | fov[lopat] dvHoacOol
Ao x€Qoov ApTE[Aov] VIToAOYOU ot TTORAOEYV] I mteg[i] ®Ou[M]v (1. rOuNV) ZOowv &ig
Aaaviav wagl[TIN[v] (Geoveav) a 8 1s”, év aig (. ) thaewva (1. haiva) | xol Etega puta
n<e>naguivopéva (1. xexaguivapeva) xol ¢loléata rotamemrormto (1. xatamertordTa), |
1g yi[to]vog (I. yeltoveg) v[d]tov To[y]velwv(og) adhwog AMaly[alviav naothv (1. hayoveia
%©0Q011), foed (1. foged) »ai dlmAitdtov (1. drmhiwTtov) [olrtmd alid]lddn (1. €dddmn), MPog
motioto(a) E(VALVY), €9 QA Teyuf) Mg TG | (GpolENg) €x dpayudv mlelvtirovia €€ | €’
O magadyOelg Srayed(Ppw) Ty P Tupmv ov[v] Tolg mopévolg &m Ty dnpolol]av tedmelov.
pevet 8¢ plo]u | zal €yyovolilg xal Tolg moQ’ Epod petainmupouévolg Ty TadTng | ®edTnow
(1. | TadTNg EATNOLS) ®al ®vEiav dvapegntov (1. vl AvadaipeTog) € TOV dEel XQOVOU
(1. xo6vov) nal PoPeodn]loetal (1. fefoarwdnoetar) pot dmd dNUOCIMV TAVTOV ROl TOVTOS
{dovug (1. eidovg) péyoel Tod | tiig mookewg (1. moQadeiEems) xoovov, EEm O¢ €ig TV TovTWY
noteyootav rnal 1 dvéxntnowy <dtéhelav> eig €t tola, ned’ 4 teMéow) og €m TV ouolmv
TeMEopata).

20 P Petaus 22,18-26.
2l P.Petaus 22,11-17.
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MalBe der Parzelle als iibereinstimmend mit den Angaben des Kaufantrages
bestitigt.

Die Priifung erstreckt sich also nicht nur auf die Feststellung, ob die frag-
liche Parzelle zu der zum Verkauf stehenden Landkategorie gehort, sondern
auch auf die Person des Erwerbers, da bestimmte Personengruppen vom Er-
werb von Staatsbesitz ausgeschlossen waren. So erfahren wir etwa aus § 70
des,,Gnomon* genannten Handbuches iiber die Verwaltungstitigkeit des Idios
Logos, welches auf einem Berliner Papyrus iiberliefert ist, dal den Inhabern
offentlicher Amter und deren Angehdrigen, in demjenigen Gau, in welchem
sie ihr Amt ausiiben, der Erwerb von Giitern nicht gestattet ist, und zwar, wie
es heif}t, ,,weder auf dem Wege der Versteigerung, noch aus dem Minderer-
tragsland® in derselben Weise werden diejenigen zur Rechenschaft gezogen,
die sich als Strohménner fiir derartige Geschifte vorschieben lassen.?® Diese
Bestimmung zielt wohl vornehmlich darauf zu verhindern, daB3 solche Perso-
nen die Wahrnehmung ihrer Amtspflichten durch private Geschéftsinteres-
sen beeintrichtigen, aber wohl auch darauf, zu verhindern, daf3 die durch ihre
Amtstitigkeit bzw. Liturgie dem Fiskus ohnehin bereits mit ihrem Vermogen
haftenden Amtstréiger sich dem Staat gegeniiber noch mehr verschulden.*

Das Verfahren des Fiskalverkaufs, wie es hier anhand von P.Petaus 22
skizziert wurde, trug die offizielle Bezeichnung xatd maddelEy, denn diew
se Wendung erscheint sowohl in der Kaufofferte der Interessentin (BoUAopan
mvinoaool xotd TaadelELy), als auch im amtlichen Inspektionsbericht des
Dorfschreibers (foviopévng mviocooBor xatd mapddelEwy). [apddeiElg
heifit u.a. ,,Nachweis* und hebt damit sicherlich auch auf das amtliche Verfah-
ren der Uberpriifung der Zugehorigkeit der Parzelle zu der Bodenkategorie des

22

KoAGvBw  Bao[iM]uxd) voo(upatel) Agouvoitov) Hooxh(eldov) upeidog maod
Tlet[a]dtog ropoyea(puatéme) [xodpme) Z0]o[w(v)]. | tob émeveydévt[o]g pol amd o[od
ylon(potiopod) Eovn(uévng) €€ ovo(potog) Awdeitog dmdtogog wun(teog) Oaodlt[o]lg
Bovhopévng wvioacOar anfo] xéeo(ov) aum(éhov) VTOA(OYOV) RaTA TOQAEWY €’ AT
Tud) | co[g g (dotong(?) [Exdoay(dV)V] 1 eig haya(veiov) x[oaQltnyv (a@ov@ow) a o
g, €V n [Ehduvo not €]T[€] oo dout(4), avuy@a((j)ov) vmou[ertan]. I° éne[AO]ov [o]uv &[m T]O
dM(otuevov) Edadoc u[ed’] v déov éotiv, e[Dpov] aTd %ot YOV Amd ThHC n@oustu(svng)
[1]10¢ag #[al ovn Arr’ &]AANG Thg W) €p[L]epévng aveto[Oalt, TOV Te MVOU(UEVOV) Ui elvol TOV
xenohpévoy o[velo]0at unde Tdv To[totTt]wv DIOPANTOV, INdEv 8¢ Etepov évavtiov eivar,
'l:(xg I te not’ ay@[ov yrc](wag) ovud(HVOUVE) eivarl Taig did ToD oN(LATLoHOD) 6nh(ovuavatg)
ng psrga v\ Mg/ Gnoiog (Opotwg), (yiveraw) 1 mooxr(elévn) (doovoa) o 0” 1g” xé<>(ov)
I &v (1) T¢ meolx(elpeva) dputld. ' (Btovg) xe Mdgn[oJv Aveniiov Koppddouv Avimveivou
Katoagog tod ®voiov Meoogt).

2 BGU V 1210,174-176 (§ 70): o toig [¢Vv] dnuooiaig xoeloig ovoL ovx EEOV dveloOal i) d[owvel]
Cew &v oig mfolay[ulal' tebo[vi]al Tomolg ovdE idiolg adTd®V o[V]dE ¢E moAdYOU [008E £]%
eoxrNEVEEWS | Ghov Youob, oi ¢ VTOPANTOL THV TOVTWY Yewvope[vol] eV[0U]vovTol Td (ow.

2+ Siehe hierzu auch UXKULL — GYLLENBAND 1934, 69-77.
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Hypologos ab. Allerdings zeigt die Tatsache, daf} die Kaufinteressentin Dideis
in ihrer Offerte die Zahlung des Kaufpreises davon abhingig macht, ,,daf} das
Land mir nachgewiesen wird* (¢¢" @ mopadeyDeic), daB es sich hier nicht
nur um eine von der Person des Kéufers unabhingige amtliche Nachpriifung
handelt, sondern, da} die mapddelElg zugleich unmitttelbar ausschlaggebend
fiir den Ubergang der betreffenden Landes in das volle Privateigentum des
Erwerbers ist. Ganz offensichtlich ist diese Form des Fiskalverkaufs xota
naddelELy komplementir zum Verfahren des Versteigerungskaufes (nata
TEOxNQEUELV) zu sehen.

Die Bedeutung der mapadelELs als wesentlicher Bestandteil der Form des
Fiskalverkaufs, welcher durch sie bezeichnet wird, erhellt aus P.Thomas 12
Rekto.” Dieser um 166/67 n.Chr. entstandene Text enthélt die Abschrift ei-
nes Schreibens des Dorfschreibers von Ision Panga im Oxyrhynchites, wel-
ches seinerseits die Abschrift eines amtlichen Dokuments zitiert, das als
éniotaluo mepl mapadelEems bezeichnet wird, also: ,,Anweisung iiber die
Paradeixis®. Diese Anweisung stammt vom Koniglichen Schreiber des Oxy-
rhynchites, der dem ihm untergebenen Dorfschreiber die Eingabe der Zena-
rion ilibermittelt, die darum ersucht, da3 eine Parzelle Hypologos, die sie im
7. Jahr der Kaiser Marcus und Verus (= 166/67 n.Chr.) gekauft und fiir die
sie den Zuschlag erhalten hat (1) évnton nai éxvemOn) ihr ,,nachgewiesen*
werde (mapaderyOfvar).* Der Auftrag (also das eigentliche Epistalma) des

2 Siehe zu diesem Text auch KRUSE 2002, 509-514; ALESSANDRI 2012, 113-129.

% Auch in der Ptolemierzeit scheint in Zusammenhang mit dem Besitziibergang von in staatlicher
Verfiigung befindlichen Lande der terminus technicus maQGd€lELg interessanterweise im Sinne von
,.behordlicher Nachweis™ bzw. des diesbeziiglichen amtlichen Schrifststiickes gebraucht worden
zu sein, welches dann zur ,,Zuweisung® von Land fiihrt. So begegnet er in dieser Zeit etwa in
Zusammenhang mit der Umbuchung (petemyad)) von Katokenland bei einem Besitzerwechsel z.B.
in BGU VIII 1734,14 (= SB IV 7421 = BGU VI 1261) (Herakleopolis, 80-30 v.Chr.): petemyoadn
nol opddelsls yéyovev Tt PLhoEév[mt] T[Mv] moloyeyoapptévav dovedv. In einer Eingabe
auf Zuweisung eines Katokenkleros (SB X VI 12720; Arsinoites, 142 v.Chr.) ersucht der Petent darum,
motoooBon TV TaeddelELy Tod dtacecapnuévov x[A]Noov TOV [ (dpovedv) (Z. 15-16), und
zwar auf der Grundlage einer vorher amtlich festgestellten Lagebeschreibung (oynmpatoyooadic)
der Parzelle, die in Abschrift mitgeteilt wird. Eine petemuyoadi) von Katdkenland scheint auch der
Erwiihnung einer aoddei€ls in dem noch unedierten P.Haun. inv. 407 (Z. 40) zugrundezuliegen,
einem Landsurvey des Gaus von Edfu aus dem Jahr 119/118 v.Chr., auf den mich K. Vandorpe
dankenswerterweise aufmerksam gemacht hat. Der Text (den T. Christensen in seiner unpublizierten
Cambridger Dissertation: The Edfu Nome surveyed: P.Haun. inv. 407 (119-118 BC untersucht hat)
wird in dem Aufsatz von D. THOMPSON — K. VANDORPE, Prostima-fines and crop-control under
Ptolomy VIII. BGU VI 1420 reconsidered in light of the new Schubart-column to P.Haun.inv. 407
(ZPE 190, 2014, 188-198) diskutiert. Dieser Gebrauch von map@deiEls in der Ptolemierzeit, aber
auch dariiberhinaus der zugrundeliegende Vorgang, scheint mir nun durchaus groe Ahnlichkeiten
mit der Verwendung desselben terminus technicus in Zusammenhang mit den Fiskalverkidufen von
VOLoYOG Yy in der romischen Kaiserzeit zu besitzen. In beiden Fillen geht es um die behordlichen
Kontrolle bei einem Besitzerwechsel von in staatlicher Verfiigung befindlichen Landes. Beim
Katokenland der Ptolemierzeit ist dies die ,,Umschreibung* eines Katokenkleros an einen anderen
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Koniglichen Schreibers an den Komogrammateus weist diesen an, die fragli-
che Parzelle personlich aufzusuchen und zu iiberpriifen, ob die von der Kéu-
ferin gemachten Angaben den Tatsachen entsprechen und dem auch nicht von
Seiten Dritter wiedersprochen bzw. ein entgegenstehender Anspruch erhoben
worden ist. Fiir den Fall, daB} alles seine Ordnung hat, soll der Dorfschreiber
die Paradeixis vornehmen (7taQdd€lEov g xaOnxel) und seinem Vorgesetze
ten dariiber Bericht erstatten.?’

L4Bt man die bisher diskutierten Texte Revue passieren, dann hat man mit
dem Verfahren des Verkaufs von Minderertragsland xoto maQddelEwy ein
offensichtlich komplexes Verfahren vor sich, daf bis zu seinem erfolgreichen
AbschluB} augenscheinlich sogar zwei Inspektionen der Parzelle erforderte, da
ja offenkundig selbst nachdem einem Kaufantrag seitens der Behorden ent-
sprochen worden war — was ja bereits aufgrund einer von den Verwaltungsin-
stanzen durchgefiihrten Uberpriifung der Berechtigung des Kaufantrags und
der Kategorie des betreffenden Landes sowie dessen Inspektion durch den
Dorfschreiber und weitere Personen erfolgt war; — dal3 also selbst nach diesem
bereits aufwendigen Prozedere der Erwerber noch einmal gesondert bei den
Behorden um die Paradeixis ersuchen mufte, fiir die dann der Dorfschrei-
ber eine weitere Flurbegehung durchzufiihren hatte, bevor das fragliche Land
endgiiltig in das Eigentum des Kéufers tibergehen konnte.

Angesichts der Komplexitit des Verfahrens des Fiskalverkaufs xota
moadelELy ist es m.E. fraglich, ob man dieses Verfahren etwa mit G. Plaui
mann tatsidchlich als ,erleichterten Verkauf“® oder mit F. Pringsheim als
,vereinfachten Verkauf“* charakterisieren kann. Es mag vom Standpunkt

Katoken. Im Falle des Hypologos-Landes der Romerzeit der Ubergang vom Staat auf einen privaten
Besitzer. Zur Autorisierung des betreffenden Aktes war in beiden Fillen ein amtlicher ,,Nachweis*
bzw. eine amtliche ,,Feststellung* (ta.p@dei&Lg) dariiber erforderlich, daf es sich bei dem fraglichen
Land tatsdchlich um dasjenige handelte, dessen Besitzwechsel angestrebt wurde. War das Ergebnis
dieses Nachweises positiv, dann war die mapddelElg zugleich die ,,Zuweisung® der betreffenden
Parzelle an den neuen Besitzer.

27

P.Thomas 12 Rekto: d(vtiyoadov) | mad AwoozdQov xwuoyo(appatéme) Toi[o]v
TI(ayyd) »ai dA(hov) xow®v) s dveo tom(agyiog)|! tod €moTtahévtog EmoTtdluaTog
meQl mapadleiEe[wg] | (doolong) o £ tO dviiyo(adov) Vmdxerton ot O&1° Hoanheidng
Baoth(120g) yo(appatevg) | OE(vouyyeitov) xwuoyo(appatel) Totov M(ayyd) [vai dA(Amv)
1OWOV) xaigewv-] | Tdv doBéviwv por Piprewdlimv magd] Z[nvagiov Téoaxog dEwovong] |
moadeLyOfvoL v Edvnton nai Exvemdn T® [ (Eter)] dmod VmoAdI[yo]v To (oov EmoTéMheToL
0oL Smng yevouevog £ tO dnhovp(evov) | €dadog xal éEetdoag el ai yrrvion o ppwvol gifot]
v i) ®at’ & 1'yoov dwabéoel nal o mpoavtemo)On ovdEv & évavtioy el | mapddelEov mg
©00MNxEL RO TQOTPDVNOOV MG TEOG ¢ ToD AdYoV | [Ecopévou €]av Tu ) dedvVTwg YévhTal.
oeonelwpaL).

2 PLAUMANN 1919, 60 ff.
2 PRINGSHEIM 1961, 262-329, ibid. 284.
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der Erwerber aus gesehen vielleicht tatsidchlich eine gewisse Erleichterung
darin bestanden haben, sich nicht einem offentlichen Bieterverfahren wie in
den Verkédufen natd mooxnQuELv unterzichen zu miissen. Aber dennoch ere
scheinen die einzelnen Verfahrensschritte bis zum endgiiltigen Eigentums-
tibergang doch recht zahlreich und zeitaufwendig. Dies wird auch aus einigen
Texten ersichtlich, die uns iiber behordliche Uberpriifungen in Zusammen-
hang mit UnregelméBigkeiten bei derlei Fiskalverkdufen berichten. In einem
Dokument aus der Regierungszeit des Claudius sagt ein unbekannter hoherer
Beamter, daBl er seiner Gewohnheit gemil} darauf achten wolle, damit nicht,
,weil die Paradeixis schwierig™ sei, der Verkauf von Hypologos behindert
werde.*® Offenbar wurde also das in der Tat ja kompliziert anmutende Ver-
fahren der Hypologos-Verkiufe xatda mapddelEry auch schon von den Zeitk
genossen als umstindlich betrachtet.

Aus einem Text aus der Zeit um 92 n.Chr. erfahren wir ferner, wie meh-
rere aufeinanderfolgende Prifekten noch dreilig Jahre nach dem Verkauf ei-
ner Parzelle Hypologos, bei deren moo@d€lELs in ihren Augen nicht alles mit
rechten Dingen zugegangen war, versuchten Informationen iiber den Vorgang
zu bekommen; hartnéickig und offenbar unbeeindruckt von der fortdauernden
Erfolglosigkeit ihrer Bemiihungen.’!

Daf} das Verfahren mit der Behandlung des Kaufantrags in den adminis-
trativen Instanzen und seinen Flurbegehungen so komplex und kompliziert
war, hingt vermutlich damit zusammen, daf3 die Behorden bestrebt waren, bei
dem Verkauf von Hypologos UnregelmifBigkeiten zu Lasten des Fiskus nach
Moglichkeit zu minimieren. Diese konnten natiirlich vorkommen, wenn Land
filschlicherweise in der Kategorie des Hypologos-Landes rangierte, es sich
aber in Wirklichkeit um guten Ertrag abwerfenden Boden handelte. In solchen
Fiéllen machte der Erwerber natiirlich nicht nur ein gutes Geschéft (weil er gu-
tes Land zu einem giinstigen Preis erwarb), sondern erfreute sich nach diesem
auch noch einer mehrjdhrigen Abgabenfreiheit. Aber auch in der Vergangen-
heit ordnungsgeméf als Hypologos klassifiziertes und in den entsprechenden
amtlichen Verzeichnissen (so der yoadn vmoAdyov) eingetragenes Land
konnte unter Umstidnden ein besser als zu erwartendes Geschéaft sein, wenn

% BGU III 915,10-11 (Herkunft unbekannt, 49-54 n.Chr.; zur Datierung vgl. F. MITTHOF, Tyche
17,2002, 242-243 [Korr. Tyche 403]): Tv 0¢ ouvi0(etav) T(v) €un(v) | [TInodL, tva un duoyeons
ovoa 1 maddeiEels (. maddelElc) avtig Ty modoewv (1. medow) évmodeilnt (1. Eumoditny);
siehe zu diesem Text auch Kruse 2002, 519-524; ALESSANDRI 2005, 59-68.

' P.Amh. IT 68 Verso; siehe hierzu auch KRUSE 2002, 515-519; ALESSANDRI 2005, 189-200, der
hier im Ubrigen ebensowenig wie bereits bei der Besprechung der Rektoseite des Papyrus op. cit.
74-91 (siehe auch 0. Anm. 3) auf meine a.a.0. vorgetragenen Uberlegungen eingeht, sondern meine
Arbeit lediglich im Literaturverzeichnis erwéhnt.
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sich nimlich seine Ertragslage mittlerweile gebessert hatte, so daf es sich gar
nicht mehr um Minderertragsland handelte, es aber vielleicht dennoch immer
noch unter diesem Titel in den Akten klassifiziert war. In Anbetracht der be-
trachtlichen Menge von Hypologos-Land und der vor allem durch die Nilflut
beeinflufiten und deshalb mitunter wechselnden Ertragslage des Ackerlandes
in Agypten ist dies eine durchaus plausible Moglichkeit. Um sie auszuschlie-
Ben muBte das Hypologos-Land ja alle drei Jahre einer émioxeig genannten
Inspektion unterzogen werden, und daf} eine solche Inspektion auch eine ver-
besserte Ertragslage des Hypologos zum Ergebnis haben konnte zeigt etwa
ein Passus in einem émioxeig-Bericht, wo es heifit, daB die Inspektion des
Hypologos-Landes ergeben habe, da das Land Staatspédchtern zur Bewirt-
schaftung zugewiesen werden konne, sich seine Ertragslage mithin wieder
verbessert hatte.*

Ungeklart sind im Rahmen des Verfahrens der Hypologos-Verkéufe nach
wie vor die Art und Weise der Preisfindung bzw. die Modalititen der behord-
lichen Preisfestsetzung fiir das vom Fiskus zum Verkauf gestellte Minderer-
tragsland. Die in den relevanten Dokumenten bezeugten von den jeweiligen
Kaufinteressenten gebotenen Preis je Arure (= 1/4 ha) differieren nicht nur
von Gau zu Gau, sondern schwanken auch innerhalb ein und desselben Ver-
waltungsbezirks und in einer sehr kurzen Zeitspanne sehr stark. So erschei-
nen etwa in den Verkaufsakten von Hypologos im Archiv des arsinoitischen
Dorfschreibers Petaus die folgenden Preise: 56 Drachmen im Jahr 184/85
n.Chr.?3, 52 Drachmen im Jahr 185 n.Chr.>* und 28 Drachmen, ebenfalls im
Jahr 185 n.Chr.* Vermutlich derselbe Preis ist etwa 40 Jahre zuvor in Ka-
ranis bezeugt.’® In augusteischer Zeit ist im Oxyrhynchites ein Preis von 12
Drachmen bezeugt;*” im Hermopolites wihrend der Regierung Kaiser Neros
sowie sehr viel spéter, im Jahr 249 n.Chr. ein Preis von 20 Drachmen je Aru-
re.”® Dal3 der Preis behordlich festgesetzt worden ist, ist daran erkennbar, daf3
die Kaufinteressenten diesen zwar nicht regelmiBig, aber doch mitunter als

2 PBerl. Leihg. I 14 Kol. II 45-46: nal €€ én(loxéemg) vmoh(dyov) paveioar dvvaodol
[duv] Su yew[eydv] | datayf(vor) xol puod(wOfvar).

3 P.Petaus 17,28; 22,33-34.

34 P.Petaus 18,26.

35 P.Petaus 20,17.

% BGU II1422,15 (139-140 n.Chr.).
37 P.Oxy. IV 721 (13/14 n.Chr.).

¥ P.Amh. II 68,13-14 (60 n.Chr.); P.Lond. IIT 1157v [p. 110-111] (= W.Chr. 375) Z. 13-14 (246
n.Chr.).
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rnexehevouévn® bzw. nehevobeioo Ty bezeichnen. Die bezeugten Preise
sind zweifellos sehr niedrig, vergleicht man sie mit den fiir fruchtbares Land
gebotenen Preisen. So werden beispielsweise in einem Kaufangebot fiir kon-
fisziertes Katokenland aus dem Oxyrhynchites aus der Zeit zwischen 148 und
154 n.Chr. 200 Drachmen je Arure geboten.*

In Anbetracht der starken Schwankungen der Preise, selbst innerhalb kiir-
zester Zeitspannen, verbietet sich die von der friiheren Forschung vertretene
Annahme eines behordlich festgesetzten Einheitspreises, von dem man sogar
annahm, er habe zwischen der Mitte des 1. und der Mitte des 3. Jh. unverin-
dert bei 20 Drachmen je Arure gelegen.*” Ganz abgesehen davon, daB man
sich fragt, weshalb sich die Behorden iiber einen so langen Zeitraum iiber-
haupt nicht an den ja sicherlich schwankenden Marktpreisen orientiert haben
sollten.

Man muf} den friiheren Gelehrten indes zugute halten, daf die damals be-
kannte Dokumentation nicht nur die Annahme eines Einheitspreises fiir Hy-
pologos in Hohe von 20 Drachmen je Arure nahezulegen schien, sondern daf3
sie sich hierfiir auch auf die Tatsache stiitzen zu konnen vermeinten, daf} in
den Quellen iiber die Fiskalverkiufe von Minderertragsland mitunter von ei-
ner QAT T und einer duTAf) T die Rede ist; also einem ,,einfachen® und
einem ,,doppelten Preis*. So stellt der Dorfschreiber Petaus in der Verkaufs-
akte P.Petaus 17 folgendes fest: ,,Als ich zu der genannten Parzelle kam, fand
ich im Gelidnde, daf sie im unbestellten Land liegt, daf} zu einfachem Preis an-
gewiesen werden muB.“* Als &uAf) Tyui) wird der Verkaufspreis des Hypoloe
gos-Landes auch in einer weiteren Akte aus dem Petaus Archiv bezeichnet*
sowie in einem auf einem Londoner Papyrus iiberlieferten Kaufantrag fiir
Minderertragsland im Hermopolites aus dem Jahr 249 n.Chr.* Zwar nicht die
Petaus-Papyri, jedoch das letztgenannte Dokument kannte auch bereits die
dltere Forschung und betrachtete deshalb (wie etwa G. Plaumann) diese cmtAfy
Ty als den behordlich festgesetzten Einheitspreis, der indes gegebenenfalls
(sei es von den Behorden oder den Kiufern) habe verdoppelt werden kon-
nen. Denn in einem Auszug aus einem Register tiber das Hypologos-Land im

¥ POxy.IV 721.

40 P.Amh. IT 68.

4 P.Turner 24.

4 PLAUMANN 1919, § 90-91; siche auch P.Petaus 17,5 Komm.

# P Petaus 17,4-6: £meh0(wv) | €x[i] 1O dnhotuevov Edadog ebgov <abTd> nat AyQov &v
YEQOW TV é¢” Amhf) TeLpd) Opeh(opévov) | ta[paldixvuobar.

4 P Petaus 22,3.29-34.
4 P.Lond. III 1157 Verso; siche auch ALESSANDRI 2012, 222.
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Oxyrhynchites vom 18. Jahr des Commodus (= 177/78 n.Chr.), der kurz nach
224 n.Chr. angefertigt wurde, ist von einer Parzelle Hypologos-Land die Rede,
welche in die Kategorie ,,der zu nicht weniger als dem doppelten Preis zum
Verkauf gestellten Giiter fiel.*¢ Plaumann nahm deshalb an, dal der Erwerb
¢ armh) Tpf) dem Kiufer keine Rechtssicherheit verschafft habe, sondern
jeder beliebige andere habe den Erstkdufer durch ein Gebot des doppelten
Preises wieder aus dem Besitz verdringen konnen.”” M. Talamanca vermute-
te hingegen einen tiber lingere Zeit geltenden fixen Einheitspreis (die Gthfy
Tun), der jedoch bei sehr wertvollem Land von den Lokalbeamten verdoppelt
werden konnte .8

Die Akten iiber den Verkauf von Hypologos aus dem Petaus-Archiv be-
weisen nun aber, daf} die Fixpreistheorie nicht zu halten ist, da der Preis selbst
in kiirzesten Perioden schwankt. So belduft sich laut P.Petaus 22 aus dem 25.
Jahr des Commodus (= 184/85 n.Chr.), der dort explizit als dwAf) T be-
zeichnete Preis auf 56 Drachmen je Arure, wohingegen er laut P.Petaus 20 aus
demselben Jahr nur 28 Drachmen betrégt. Auch die von Talamanca angenom-
mene Erhohung des Einheitspreises ist hier also eindeutig auszuschlieen.*

Man konnte nun iiberlegen, von der Plaumannschen These eines fixen Ein-
heitspreises den Teil iiber den prekiren Erwerb des Erstkédufers zu halten, der
jederzeit durch das Angebot eines doppelten Preises habe verdringt werden
konnen, was aber in Anbetracht der Eigentumsklausel in den Kaufantrdgen,
die besagt, daB dem Erwerber und seinen Nachkommen, da3 betreffende
Land unbeschrinkt und fiir alle Zeiten gehoren soll, nicht gerade leicht fillt.
Plaumann erkennt zwar an, daf3 die Kaufantrige eine Eigentumsklausel ent-
halten, stellt dazu jedoch nur lapidar fest: ,,Deren (sc. der Eigentumsklausel)
juristische Bedeutung ist zu untersuchen.“® Plaumann selbst hat darauf ver-
zichtet. Aber soll man wirklich annehmen, daf} die Antragsteller sich einer
Eigentumsklausel bedient haben im vollen Wissen darum, daf3 diese ohne jede
Rechtswirksamkeit war? Und warum haben sie, wenn sie dies schon wufiten,

4 P.Oxy. 988 verso descr. (Iseion Panga, Oxyrhynchites; nach 224 n.Chr.; c¢f. BL T 330):
"EvyAu(yng) &x yoadhs voldyou i ((tovg) Kopddou Togiov Tayyd, Agyemddog »hijgov.
Me’ (tepa) - Kol TV 0LVvymQOovpévav gig moaotv ovx Ehacoov duhilc Tiufe ped” (Etega)-
Gupov zoteE(vopévov) (doovedv) 8, yeit(oveg) vot(ov) Pa(othxt) it AQuotdvd(Qov)
Zhvwvog nol GMwv zaxodpufg, Poeed Sagomddos Hebddou vuvi ‘Hobhdov Alovuciov,
amhotov] 1 puey[a]An SudEUE, MPB(0S) 1) ETéa DIMEVE, xeQoduuov ((lRovedV) T, yelt(oves)
Gvtob(ev) [Zaloamad(og) Hobddov vuvi ‘Hodd[ov] Atovuoiov; siehe auch Alessandri 2012,
222.

47 PLAUMANN 1919, § 91.
4 TALAMANCA 1954, 179 ff; siche auch P Petaus 17,5 Komm.
4 Siehe auch P.Petaus 17,5 Komm.

% BGU V 1210, Idioslogos § 91.
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die Eigentumsklausel nicht wenigstens dahingehend eingeschrénkt, dafl ihnen
das Eigentum an dem €¢ &mhf) tuf) erworbenen Land nur dann garantiert
sein soll, wenn kein anderer den doppelten Preis bezahlt? Aullerdem besteht
das Wesen der Fiskalverkéufe xatda mapddelEry ja gerade darin, dal im Gee
gensatz zum Versteigerungskauf (xata mooxiouELv) eben gerade kein Bieu
terverfahren mit der Moglichkeit der Uberbietung vorgesehen ist.'

F. Preisigke hat in seinem Worterbuch der griechischen Papyrusurkunden
fiir dmhog die Ubersetzung: ,unter Ausschlufl von Beikosten oder Beizahd
lungen‘ vorgeschlagen.’® Er hat dies zwar nirgendwo niher begriindet, aber
offenbar angenommen, es handele sich bei der &Af) Ty um eine Art ,,Netto;
preis“. Allerdings wurde auch diese These vor dem Bekanntwerden der Hypo-
logosverkéufe in den Petaus-Papyri formuliert, die nun aber zeigen, daf} dort
regelméBig Beikosten und Nebengebiihren (hier éméueva genannt) gezahlt
werden, und zwar auch dann, wenn der Preis fiir das Minderertragsland aus-
driicklich als iy T bezeichnet wird.” AuBerdem haben die Herausge-
ber der Petaus-Papyri zu Recht darauf hingewiesen, dal man auch unter der
Primisse eines als GwAf) T bezeichneten ,Nettopreises® immer noch nicht
verstehen wiirde, was denn dann die OutAf) Tiu) sein soll.* Ein Bruttopreis
konnte es kaum sein, denn ein Preis unter Einschlufl der Nebengebiihren, fiihrt
nicht zu dessen Verdoppelung.

Jiingst hat S. Alessandri, der die oben besprochenen Zeugnisse zur QAT
bzw. duAi) TN ebenfalls diskutiert hat>, vorgeschlagen, diese Formulierung
als Hinweis auf die erlaubte Moglichkeit einer einmaligen (¢~ GtAf) Tuui))

5! DaB in dem singulidren Fall von SB I 5673 (Hermopolites, 147 n.Chr.) tatsichlich ein erster

Kaufinteressent um das doppelte iiberboten wird, diirfte damit zusammenhingen, daff dieser den
Kaufpreis noch nicht voll bezahlt hatte, die mopddeiElg deshalb noch nicht erfolgt war und aus
diesem Grunde solche hoheren Gebote zugelassen waren (sieche Z. 11 und die diesbeziiglichen
Ausfithrungen von TALAMANCA 1954, 199 f.).

2 WB I (1924) Sp. 165 s.v. amhoig; siche auch P.Petaus 17,5 Komm.
3 Siehe etwa P.Petaus 17,5.29 u. 22,3.33-35.

54

Siehe P.Petaus 17,5 Komm. — Die dort von den Hg. angedeutete Moglichkeit, die ¢tmthf) bzw.
OutAf) tuy) in den Verkaufsakten iiber vwOAoyog 7 in Anlehnung an das Gmh@® bzw. OUTAGD
yofuatt bei Sklavenverkiufen zu deuten, also als Verweis auf die romische simplaria venditio bzw.
(bei ki) Tyud)) den Kauf bonis condicionibus, womit im ersteren Fall eine Garantie ausgeschlossen,
im zweiten dagegen gewihrt wird, d.h. also lediglich auf eine bestimmte Modalitit des Kaufs (siehe
hierzu etwa PRINGSHEIM 1950, 483-487), trigt m.E. nicht; denn von dem Hypologos-Land in P.Oxy.
988v descr. (siehe auch 0. Anm. 46) heiit es ja TOV OCLVYWQOVUEVWV €ig TEAOLY OUX ENALOCOV
UG TLpiic, womit m.E. expressis verbis von einem Verkaufspreis die Rede ist, nicht lediglich von
einer bestimmten Modalitit des Kaufs. Zumal im Falle der UwoAoyog v} auch nicht recht zu sehen
ist, welche Garantieleistungen der romische Fiskus hier hitte erbringen konnen und warum er das
iiberhaupt hitte tun sollen.

35 ALESSANDRI 2012, 216-224.
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bzw. zweimaligen (¢ Suthf) Twuf)) Uberbietung des urspriinglichen Preises
zu verstehen.® MLE. ist diese These jedoch anhand der uns zur Verfiigung ste-
henden Quellen nicht zu belegen. Sie st6t auBerdem auf das grof3e Problem,
daB der terminus technicus fiir ein Gebot bzw. Ubergebot im Zuge eines Bie-
terverfahrens schwerlich mit dem Begriff fiir ,,Preis* (tiur)) ausgedriickt werw
den kann, sondern in unseren Quellen gewohnlicherweise etwa mit VTOOYEOLG
(,,Gebot*) bzw. éniBepa (,,Ubergebot“) bezeichnet wird. Ferner ist der Fisr
kalverkauf xotd moddelEry eben gerade kein Versteigerungskauf, sondern,
wie oben dargelegt wurde, ein behordlich angeordneter Verkauf zu einem per
Befehl festgesetzten Preis (vexehevouévn bzw. xehevobeioa ). Die von
Alessandri zur Stiitzung seiner These angefiihrten Zeugnisse fiir eine mehrfa-
che Ausbietung von Kaufobjekten im Zuge von Versteigerungskidufen (auch
solchen die von Amts wegen erfolgen),”” mit dem Ziel, hohere Gebote zu pro-
vozieren, vermogen daher diesen Beweis nicht zu erbringen.

Auch ich kann indes leider keine Losung dieses Problems anbieten. Sicher
ist auf jeden Fall, daB die Klassifizierung des Werts des Hypologos-Landes
als €~ amhf) oder €l OuwtAf) T} ein Vorgang in Zusammenhang mit der
amtlichen Festsetzung des Verkaufpreises sein muf3, und daf hierfiir in der
gesamten Provinz geltende Richtlinien existiert haben miissen, denn diese
Qualifizierungen des Kaufpreises sind in mehr als nur einem Gau bezeugt.
Es scheint mir ferner einigermafien wahrscheinlich, daf} sie mit dem Wert
des Hypologos-Landes in Zusammenhang stehen miissen, der ja, auch wenn
dieses in seinem Ertrag gemindert war, nicht einheitlich gewesen sein kann,
sondern einer Fiille von Faktoren unterlag: Etwa die ehemalige Anbaufrucht
(z.B. Getreide oder Wein), der Bewisserungszustand oder die Dauer der Un-
fruchtbarkeit bzw. der Ertragsminderung. Es ist dabei notabene auch nicht zu
vergessen, dall der ferminus technicus VOAOYOG ja lediglich dariiber Ause
kunft gibt, daB} das betreffende Land in seinem Ertrag gemindert ist. Auf den
Grad dieser Etragsminderung (génzlich oder nur grof3tenteils?) 148t dieser Be-
griff allein hingegen nicht so ohne Weiteres Riickschliisse zu.”® Informationen

% ALESSANDRI 2012, 224: ,,con (la possibilita) di una sola successiva offerta in aumento®, ,,con (la
possibilita di) due offerte successive*.

37 ALESSANDRI 2012, 224-228.

% In der sog. ,,Schubart-Kolumne“, einem Teil des o. Anm. 26 erwihnten Landsurveys im

Gau von Edfu (Apollonopolis Magna) aus dem Jahr 119/118 v.Chr., der einst von W. Schubart
transkribiert wurde und heute verloren ist und auf welchen mich K. Vandorpe dankenswerterweise
aufmerksam gemacht hat, ist von Hypologos-Land die Rede, welches illegalerweise von Privatleuten
okkupiert worden ist, wofiir diese mit einem mpooTIHOV belegt werden. Interessanterweise ist die
Hohe des moootipov danach differenziert, ob das Land noch produktiv (upoog) ist oder gidnzlich
unproduktiv (x€000¢). Im letzgenannten Fall betrigt es 1,5 Talente, im ersteren 3 Talente, also genau
das Doppelte (Z. 19-20). Es fiihrt von hier aus vielleicht nicht so ohne weiteres eine direkte Linie zu
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dartiber liefen sich wohl den amtlichen Unterlagen iiber das Hypologos-Land
entnehmen, iiber deren Charakter wir bislang leider nur sehr bruchstiickhafte
Informationen haben. Diese Faktoren mogen dann zur Festsetzung ¢~ ki)
oder ém O Twuf) gefiihrt haben. Diese geschah vielleicht in Abhingigkeit
von dem im Jahr des Verkaufs geltenden durchschnittlichen Marktpreis fiir
Land einer bestimmten Giite bzw. Produktivitit.

Dal die fiir die Preisfestsetzung fiir Hypologos relevanten Informationen
mitunter anscheinend recht kurzfristig eingeholt wurden, illustriert die Tat-
sache, dal} in einem amtlichen Schreiben iiber den Verkauf von Minderer-
tragsland seitens des Rechnungspriifers (éxhoyLotng) des Bubastites an den
Strategen dieses Gaus aus dem Jahr 205/06 n.Chr. die Worte £l Ouhf) Tuuf
von anderer Hand in einem eigens dafiir freigelassenen Spatium nachgetragen
wurden.” Leider ist der Text so fragmentarisch, daf sein Inhalt und Kontext
vollig unklar bleibt.

So muB} es also, was den ritselhafen ,,einfachen* oder ,,doppelten Preis*
des Hypologos-Landes betrifft, einstweilen bei einem non liguet bleiben und
sind ndhere Aufschliisse dariiber wohl erst von einer etwaigen Vermehrung
unseres Quellenmaterials zu erhoffen. Es 1d6t sich den oben zusammengetra-
genen bruchstiickhaften Informationen aber doch immerhin entnehmen, daf3
die Kategorie des Hypologos-Landes offenbar keine einheitliche, von der Ad-
ministration immer gleich zu behandelnde gewesen sein kann, sondern in sich
wiederum differenziert gewesen sein muf3. Auch wenn die Kriterien fiir die
Differenzierung der UtOL0YOG Y1) uns einstweilen noch verschlossen bleiben,
so scheint mir zumindest ein Indiz fiir sie in der unterschiedlichen behérd-
lichen Preisfestsetzung fiir den Fiskalverkauf von Parzellen solchen Landes
&’ Grthf) bzw. £mtl SuAf) TLu) zu erkennen sein.

der athf) bzw. dutA) T in den kaiserzeitlichen Hypologos-Verkiufen, jedoch weist dieses Zeugnis
doch immerhin auf eine bereits in der Ptolemierzeit existente Differenzierung von Hypologos-Land
nach seiner Etragskapazitit hin, die wiederum eine unterschiedliche fiskalische Behandlung nach
sich zog. Zu diesem Text s. auch Anm. 26.

¥ P.Bub.II 5 XXXV 6-7 u. ibid. Taf. 17.
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Return to the Wood
in Roman Kent

PAUL J. DU PLESSIS

The remains of an incomplete Roman wax tablet dating from the reign of
the Emperor Hadrian, which was discovered during an excavation in 1986
in London, have attracted scholarly attention for at least three reasons. First,
it is according to Tomlin, who has discussed this text on more than one oc-
casion ‘... the longest stilus tablet text to survive from Britain.”! In second
place, the text, which seems to have been composed by a scribe, records some
aspects of a legal transaction.? Finally, it mentions the names of three other-

3

wise unknown Roman citizens from Kent who were somehow involved in the
legal transaction.® Although informative, the context in which this text was
produced remains unclear. The aim of this brief contribution is to survey the
current range of scholarly interpretations of this text and to provide a possible
alternative interpretation for this enigmatic document. For the purposes of this

' TOMLIN 1996, 209. The text of this chapter may be found online at http://www.trans-lex.
org/108950. (last accessed 21 October 2013). For a photo of the tablet, see http://www .trans-lex.
org/262120 (last accessed 21 October 2013). It currently resides in the Museum of London.

2 For a discussion of the script and the likely composition of this text by a scribe, see TOMLIN 1996,
209-210.

3 For a discussion of the names that are mentioned in this tablet, see KAKOSCHKE 2011, 269, 652.
See also TOMLIN 1996, 214.
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contribution, the reconstruction of the text in the Database Clauss-Slaby and
Tomlin’s translation of the text will be relied on:

Imp(eratore) Traiano [Had]ri[ano] Caesare Aug(usto) II Gn(aeo) / Fusco Salinatore co(n)
s(ulibus) pr(idie) Idus Martias / cum ventum esset in rem praesentem / silvam Verlucionium
arepennia de/cem quinque plus minus quod est in ci/vitate Cantiacorum pago DIBVSSV[---]
/ [---]RABI[---]A(-) S adfinibus heredibus / et heredibus Caesenni Vitalis et via / vicinale
quod se emisse diceret L(ucius) / Iulius Bellicus de T(ito) Valerio Silvino / I(denariis)
quadraginta sicut emptione continetur / Lucius Bellicus testatus est se / [------ 4

In the consulship of the Emperor Trajan Hadrian Caesar Augustus for the second time, and
Gnaeus Fuscus Salinator, on the day before the Ides of March [14 March 118].°> Whereas,
on arriving at the property in question, the wood Verlucionium, fifteen arepennia more or
less, which is in the canton of the Cantiaci in Dibussu[ ] parish®, [ ], neighboured by the
heirs [of... | and the heirs of Caesennius Vitalis and the vicinal road’, Lucius Julius Bellicus
said that he had bought it from Titus Valerius Silvinus for forty denarii, as is contained in
the deed of purchase. Lucius Julius Bellicus attested that he [ ]*

Before embarking on a discussion of the text, a few remarks about its physical
make-up are required. The tablet, most likely of silver fir wood, is rectangular
with an indentation for wax.’ The wax has not survived, but the scribal inden-
tations in the wood have. It measures 14.5 by 11 cm and the holes made in the
frame suggest that it was the first (inside) page of a longer document of which
the rest has not survived.'” It was found in a Roman-era refuse heap situated

4 TOMLIN 1996, 211 for an account of his reconstruction of the text as well as 213 for a discussion

of his reading of the text. According to the Epigraphic database Clauss-Slaby (http://www.
manfredclauss.de/gb/index.html: last accessed 21 October 2013), the text may also be found in
the following places: RIB-02-08, 02504, 29 Translex AE 1994, 01093 (where RIB refers to The
Roman Inscriptions of Britain and AE to L’ Année Epigraphique). Tomlin’s reading of the text has
been compared to the reconstruction in AE as well as in the Heidelberg Epigraphic Database. A
reconstruction of the text together with Tomlin’s drawing of it as well as photograph of it may be
found in Burnham 1994, 302-304 as well as Plate XX (20) of this article. The photo been used as an
additional comparator to corroborate the reading of the text.

5 A new governor, Q. Pompeius Falco, was appointed to the Roman province of Britain in the year

118. See BIRLEY 1953, 50. In 122 Falco was replaced by A. Platorius Nepos. On the governorship of
Q. Pompeius Falco, see BIRLEY 2005, 114-118. It is assumed that the Emperor Hadrian visited the
province of Britain in 122, see DE LA BEDOYERE 2010, (pbk), 51, 87; BIRLEY 2005, 308.

® On the legal classification of cities and towns in Roman Britain, see HOBBS-JACKSON 2010,
102-103.

7 This mode of describing the extent of a property with reference to neighbouring owners and
geographical features is well known from Roman legal sources, see TOMLIN 1996, 214.

8 TOMLIN 1996, 211. The tablet is also mentioned in passing by HOBBS-JACKSON 2010, 71-72.

®  TOMLIN 1996, 209 for a discussion of the discovery and conservation of the tablet. And on the
written culture of Roman Britain, see TOMLIN 2011, 133-152.

10 Tdem.
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near the Walbrook, a stream that ran through Roman London and emptied out
into the Thames.

The tablet contains the following information a) a date; b) an attestation
that someone had arrived at a woodland; c¢) a description of the size and loca-
tion of the woodland; d) references to the neighbouring owners and a specific
geographic feature (the vicinal road); e) a reference to the sale of the wood-
land and finally, a partial reference to a formal attestation by the purchaser (a
certain Lucius Julius Bellicus) in the sale. Owing to the legalistic language
used in this tablet, scholars have generally assumed that this text must have
been produced in a legal context, but what exactly this context was remains
unclear. The interpretation of Tomlin'', who has studied this tablet in some
detail, remains widely cited. This interpretation will be set out more fully
below. More recently De La Bédoyere has suggested that ‘[the] document ...
was probably a [record of a] case heard by the judicial legate’'? while Kor-
porowicz has ventured ‘... that originally it was a court protocol or similar
judicial document’"® which, in his view, was linked to Roman litigation over
the ownership of the woodland pursuant to a sale. Since the text breaks off in
the middle of the attestation of the purchaser of the woodland, it cannot be
established with absolute certainty what this document was, but an assessment
of the range of possibilities in light of our knowledge of Roman law may cast
new light on this text.

Tomlin’s reconstruction of and commentary on the text has led him to
speculate that it likely refers to a record of a judicial inspection in loco of the
woodland that is connected in some way to its prior sale. Such an interpreta-
tion is based on the passage cum ventum esset ... a legalistic phrase found in
other Roman legal documents where it is used to indicate that an inspection
of some sort had occurred.' The legal dispute arising from the prior sale of
the woodland, which gave rise to the judicial inspection, may have occurred,
according to Tomlin, in the context of one of the following two scenarios. It is
possible (given the Celtic name of the woodland and the unit of measurement
used to describe its dimensions) that it was a pre-existing ‘sacred Celtic grove’
which, after the creation of the province, had become res publica.”® This prop-
erty may have illegally come into the possession of individuals on account of
a (void) sale, thus necessitating a judicial inspection to ascertain the status of

" TOMLIN 1996, 213-214.

2" DE LA BEDOYERE 2010, 91.
13 KORPOROWICZ 2012, 145.
4 TOMLIN 1996, 213.

5 TOMLIN 1996, 213.
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the land. Alternatively, the woodland may have been private property, which
at one time had been seized from a capitulated tribe, thereafter assigned to a
certain Roman city and subsequently sold off to Romans.!® Thus, the legal
dispute may have arisen out of the sale (eg. over the measurements of the land
sold or some such).

While this interpretation of the text cannot be ruled out, it does run on
slender legs. The use of the phrase cum ventum esset ... is not conclusive proof
that a judicial inspection had occurred and, as Tomlin has admitted, it cannot
be gleaned from the text who had visited the woodland.!” Furthermore, even
though it is known that the court of the provincial governor (in the case of
Britain an Imperial Legate) moved around in the province, too little is known
about the court system in Britain to establish if and how frequently a court
of this kind made judicial inspections in loco."® Furthermore, little can be in-
ferred from the references to the prior sale and the inference that the name
of the woodland referred to a ‘sacred Celtic grove’ seems rather romantic. A
similar objection may be raised against the interpretation assigned to this text
by De La Bédoyere. A judicial legate was only appointed from time to time
when the Imperial legate did not have spare capacity to deal with courts and
jurisdiction. Nothing is known about the appointment of a judicial legate in
or around 118." This then leaves Korporowicz’s interpretation that the text is
somehow related to a ‘court protocol’ or something similar.

It is perhaps best to start the analysis of this tablet with that part of the
text over which there is more clarity. The tablet records that a woodland of a
certain size and location had been sold by Titus Valerius Silvinus to Lucius
Julius Bellicus for the price of 40 denarii. We are also informed that the sale
was recorded in a deed of purchase as was the custom with most sales of land
in the Roman Empire. Investigations into the names of the parties to the sale
have not yielded any results. Kakoschke’s exhaustive study of the personal
names in Roman Britain has not revealed anything more in relation to these
two individuals other than the suggestion that L. Julius Bellicus was most

16 Tdem.
7 TOMLIN 1996, 213.

'8 On the status of Britain as an Imperial (as opposed to senatorial) province and its governor (an
Imperial Legate), see DE LA BEDOYERE 2010, 83. It has been suggested that by the time when this
tablet was written, London had become the capital of the province where the Governor resided (DE
LA BEDOYERE 2010, 84; HOBBS-JACKSON 2010, 105, 106). BIRLEY 2005, 11-12, on the other hand
argues for greater caution. While it can be said with some certainty that the Imperial Procurator in
charge of the collection of taxes resided in London by this date, it cannot be assumed that it was
necessarily the provincial capital or that the governor resided there.

1 DE LA BEDOYERE 2010, 88; KORPOROWICZ 2012, 137-138.
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likely of Romano-Celtic origin.*® We assume, given the (triple) names of the
individuals, that they were Roman citizens. Given the absence of any refer-
ence to a stipulatio and the dating of the text in light of modern knowledge
about the Roman law of contracts, it seems reasonable to assume that the
sale of a woodland contracted between two Roman citizens would have been
done using the consensual contract of sale, emptio venditio. With that said and
when compared to other written examples, it seems unlikely that the tablet in
question is the actual record of the sale. Rather, the text is question seems to
mention the sale as the causa for whatever reason it was drafted.

There is nothing in the tablet to suggest that the status of the parties was
a factor in the dispute arising from the sale so this may be safely discounted.
Furthermore, an issue over the status of one of the contracting parties would
not have necessitated an inspection in loco. More problematic, however, is
the object of sale. As Tomlin has shown, two variations are possible. Either
the parties had (deliberately or mistakenly) bought and sold property that was
public land and therefore could not be sold or the woodland was in fact private
property, but some other aspect of the sale had given rise to the legal contro-
versy.?! If the former, then the sale was void. Buckland expresses it as follows:

A sale of what was not in commercio, a freeman or a res sacra or religiosa, was void, ... .
[I]n classical law there seems to have been only an actio in factum for the innocent buyer of
res religiosa [D.11.7.8.1], while another text, perhaps altered by Justinian, tells us that an
innocent purchaser of res sacra religiosa or publica has an actio ex empto for his interesse,
though “emptio non teneat.”[D.18.1.62.1, Cp. Inst.3.23.5]*

Given this context, it may well be that the tablet was drawn up in the context
of a judicial inspection into the status of the land to determine whether the
actio ex empto could be brought by L. Julius Bellicus for his id quod interest
on account of the void sale. But even this does not necessitate an inspection
in loco. Although there is considerable debate over the extent to which land-
surveying took place in Roman Britain, since the archaeological evidence is
slight, it must be assumed that it did occur (albeit not comprehensively) and
where it took place, records of public property were kept both in the provin-
cial capital and in Rome and could therefore have been consulted.” The only

20 KAKOSCHKE 2011, 269.

2l For an account of the legal status of land in Britain after the Roman conquest, see MATTINGLY

2007, 353-355, 359.

22 BUCKLAND 1963, 483. Textual references in footnotes to Buckland given in square brackets. On
this topic see most recently GENOVESE 2007, 87-147.

23 MATTINGLY 2007, 361.
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possible scenario under which this could have given rise to some sort of in-
vestigation in loco would have been to ascertain whether the public property
as recorded in the provincial records matched the location and dimensions of
the woodland in question. But even this does not necessarily presuppose an
inspection in loco in the presence of the judge and the parties.

Following the second scenario proposed by Tomlin, namely that the wood-
land was private property, it may be assumed that some aspect of the sale gave
rise to the legal controversy. Korporowicz speculates:

The use of the word festatus indicates that Bellicus was attesting the concluded contract. It
can be assumed that Bellicus was a plaintiff and summoned Silvinus upon rei vindicatio or
actio negatoria — the two petitory actions that where available to the owner. It is likely also
that Bellicus used the actio empti which applied when the object of sale was not rendered
to the buyer. In all those possibilities Bellicus’s testimony was demanded according to the
well-known Roman rule ei incumbit probatio qui dicit, non qui negat **

According to this interpretation, the nature of the legal dispute based on the
sale could have been one of two things, namely either that the woodland had
not been delivered legally to the purchaser following the sale or that the par-
ties were disputing the existence of a servitude over the woodland which the
purchaser sought to deny the existence of using the actio negatoria. Much
like Tomlin’s suggestion regarding the ‘sacred Celtic grove’, Korporowicz’s
interpretation is based on slender evidence. All that can really be said with
any degree of certainty is that the tablet mentions a sale and an incomplete
attestation by the purchaser. How exactly the sale relates to the rest of the tab-
let cannot be ascertained. Two further problems with Korporowicz’s analysis
emerge. First, there is the issue of the type of land. Britain was an Imperial
province governed by an Imperial Legate as representative of the Roman Em-
peror. As such, it was not legally possible for Roman citizens to obtain full
Roman ownership (dominium) of provincial land (unless a special dispensa-
tion of ‘italic soil” had been granted). According to classical Roman law, such
property could only be held under a form of possession that was protected in
law. Thus, a rei vindicatio would not strictly have been available to L. Julius
Bellicus since it was available only to the Quiritary owner, i.e. someone who
had full Roman ownership. Buckland again:

The dominium of this was in Caesar or the populus according as it was in an imperial or a
senatorial province. The exploitation was largely in private hands under arrangements with
the authority concerned, of which the most important is the system of agri tributarii, in
imperial provinces, and stipendiarii, in others, both permanent holdings at a fixed rent. The

2+ KORPOROWICZ 2012, 145.
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holders were practically owners, but as they were not domini formal methods of transfer
were not applicable. The holdings were, however, transferable informally. A holder who
lost possession could not recover by the action appropriate to the recovery of Italic land,
vindicatio, since this involved an assertion of dominium. We are not fully informed as to the
nature of his remedy. We know that he had a modified vindicatio as early as Trajan, but we
can only guess at its form. Probably his action instead of dominium asserted a right “habere
frui possidere licere,” which is found as the technical description of his right.”

Thus even if Korporowicz’s assertion about the grounds for the legal dispute
are correct, the action brought by L. Julius Bellicus could not have been the
standard rei vindicatio, but had to be its provincial variant. Servitudes could
be created over provincial land, provided it was not res sacra or religiosa,
thus litigation in terms of the actio negatoria remains a possibility, as does
litigation in terms of the actio empti, but since the text breaks off at this point
it is impossible to reach any conclusion on the matter.

The analyses of this tablet by both Tomlin and Korporowicz presuppose,
on account of the legalistic language used, that the context in which this text
was drafted is somehow related to an existing lawsuit. This requires greater
nuance. The relationship between legalistic language as visible in the text and
the legal process is not necessarily a direct one. There are at least two other
possibilities which may account for its drafting. Both relate to the activities of
Roman land-surveyors. The first possibility, raised by Mattingly, is that it re-
lates to the payment of taxes on land.?® Provincial land was subject to various
taxes.”” Some of these taxes were based on landholding and thus could only
be collected once the land in the province had been properly surveyed and re-
corded. Land-surveyors were involved in creating provincial records of differ-
ent types of land (and the different classifications of land determined whether
they were subjected to taxation).”® Provincial records, usually engraved in
bronze, were kept where the Imperial Procurator in charge of collecting taxes
resided (in this case London).?* This may also account for the location where
this tablet was found. If it was merely ‘field notes’ by a land-surveyor that
were incorporated into the official provincial records engraved in bronze, it
could be discarded once the tablet was no longer useful.*

2> BUCKLAND 1963, 190.
2 MATTINGLY 2007, 361.

27 For an account of the various forms of tax levied in Roman Britain, see DE LA BEDOYERE 2010,
91,94-97.

2 DILKE 1971, 112-113; MATTINGLY 2007, 360, 495.
2 MATTINGLY 2007, 360.

% The extent of land-surveying in Roman Britain remains problematic, see DILKE 1971, 188-192.
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Alternatively, it may well be that this tablet was created in the context of
a Roman lawsuit, but in an indirect way. It is well known that land-surveyors
fulfilled an important function in the context of Roman litigation concern-
ing boundaries and, more generally, disputes over ownership of land.>' They
could either be instructed by the court to produce a report on the dimensions
of the land or by one or both of the parties to the dispute in order to prove
their assertion.*> Since no example of a surveyor’s report used in the context
of a Roman lawsuit has, to my knowledge, survived, it cannot be proven with
complete certainty. Some decrees by Roman Provincial Officials endorsing
rulings made in relation to boundary disputes between communities have been
preserved in various inscriptions, most notably from around the time of Hadri-
an, but these do not yield any results when compared to the tablet in question.
This is not altogether surprising since these are records of official decrees as-
signing land to one or the other community as a result of the settlement of a
boundary dispute, rather than a surveyor’s report used in a court case between
individuals as evidence.

Two further pieces of evidence support my contention that this tablet is
connected to the activities of a land-surveyor. The first piece of evidence is ar-
chaeological. Among the instruments discovered in the workshop of the land-
surveyor Verus in Pompeii, there are wooden tablets with wax surfaces which
were used to make ‘field notes’ before being transferred onto other materials
for official purposes.** Of course these tablets were used for many different
purposes in the Roman world, but their use can therefore be brought in con-
nection with land-surveyors. Furthermore, the robust nature of these tablets
would have made them much more useful for the making of ‘field notes’ than
other forms of writing material. The location where this tablet was discovered,
in a Roman-era refuse dump, also provides circumstantial evidence that this
document was perhaps a set of notes that were later discarded either when
the information had been transferred onto other material and/or the wax had
become unusable. The second piece of evidence relates to the content of the
tablet. While the two issues mentioned (the arrival at the woodland and its
prior sale) are linked, they do have a slightly disjointed feel and would lend
credence to these being ‘field notes’ to be organised later into a more compre-
hensive document.

3 DILKE 1971, 105.
2 Idem.
3 For a discussion of these inscriptions, see CUOMO 2007, 103-130.

3 DILKE 1971, 73.
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So what does all this amount to? Until more of this tablet is discovered or
others are found that are sufficiently similar to admit comparison, specula-
tion as to its nature and context will continue. All of the scholarly interpreta-
tions outlined above are plausible, though some seem more likely than others.
While records of negotia are frustrating to work with owing to their inevitable
incompleteness and lack of context, sources such as these are vitally impor-
tant for our understanding of Roman law in the Roman province of Britain.
For what they reveal, even in fragmented form, is the considerable pace with
which Roman Britain became a Roman province. In our never-ending quest to
uncover the relationships between law and society in the Roman world, texts
such as these are vital. But insights into law and society cannot be achieved
by one group of scholars alone. Texts such as these make clear that greater
collaboration between lawyers and historians are necessary.
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Der Kreditkauf im griechischen
Recht.

Grundlagen und Dokumentation
des ,.fiktiven Darlehens*”

PHILIPP SCHEIBELREITER

EINLEITUNG

Nach klassisch-romischem Rechtsverstindnis' ist der Kaufvertrag (emptio
venditio) ein synallagmatisches, also beide Parteien verpflichtendes Rechts-
verhiltnis, das durch Willenseinigung zustande kommt: Die Parteien, der
Verkéufer und der Kéufer, werden einander durch den bloBen Konsens iiber
den Vertragsinhalt verpflichtet.? Das Zustandekommen des Vertrages ist da-
bei von der Erfiillung, der Leistungserbringung, unabhingig. So zéhlt auch
der klassische Jurist Gaius® den Kaufvertrag zu den Konsensualvertrigen, an-
ders als etwa das Darlehen, den Verwahrungsvertrag oder die Leihe, die als

*  Mein Dank gilt der Veranstalterin der Tagung in Budapest, Frau Prof. Eva Jakab (Szeged).
Wertvolle Hinweise habe ich von den Herrn Prof. Michele Faraguna (Triest), PD Thomas Kruse
(Wien), Prof. Guido Pfeifer (Frankfurt a. M.), Prof. Johannes Platschek (Wien), Prof. Gerhard Thiir
(Wien), PD Jakob Fortunat Stagl (Bonn) und Assessor Andreas Bartholomd M.A. (Cantab.) erhalten.

' Auch im rémischen Recht ist urspriinglich von dem Modell des Barkaufs auszugehen, vgl.
KASER - KNUTEL 2014, 241 und die dort zitierte Literatur.

2 Gaius, Inst. 3,139 (= I. 3.23pr); vgl. dazu KASER — KNUTEL 2014, 241.
3 QGaius, Inst. 3,135. 139-140.
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Realvertrige zu ihrem Zustandekommen neben der Willenseinigung auch der
Ubergabe einer Sache bediirfen *

Das klassisch-romische Modell des Kaufvertrages ldsst sich nicht auf den
Kauf nach griechischem Recht umlegen. Zu dessen Konzeption grundlegend
ist Pringsheims’ ,,The Greek Law of Sale*,’ wo nachgezeichnet wird, dass das
griechische Recht nie einen Konsensualvertrag ausgebildet hat.® Auch wenn
in der Folge — aus Griinden der Praktikabilitdt — vom griechischen ,,Kauf-
Vertrag* die Rede sein sollte, so ist vorab festzuhalten, dass die Griechen kein
vinculum iuris im Sinne einer vertraglichen obligatio ausgeformt haben. Wie
noch auszufiihren sein wird,” beruhte das griechische Kaufrecht vielmehr auf
dem Barkauf: Der Erhalt einer Gegenleistung erfolgte Zug-um-Zug mit der
Erbringung der eigenen Leistung. Dieses Modell konnte schon in der Antike
als typisch griechische Praxis angesehen worden sein.?

Das Prinzip des Bargeschiftes stiel dort an seine Grenzen, wo eine Partei
ihre Leistung erst spéter erbringen wollte oder gar konnte: Beim Lieferungs-
kauf (der Verkdufer erbringt seine Leistung verspitet) und beim Kreditkauf
(der Kéufer zahlt den Kaufpreis spéter).

Im Fokus der vorliegenden Untersuchung soll nun nicht der in griko-dgyp-
tischen und griko-romischen Urkunden weitaus besser dokumentierte Liefe-
rungs- oder Pranumerationskauf® stehen, sondern der Kreditkauf. Die Lite-
ratur bedient sich zur Bezeichnung des ,,Kaufvertrags unter Vorleistung des
Verkidufers bzw. Stundung des Kaufpreises* des Begriffes ,.fiktives Darle-
hen*. Nach einer Definition und Abgrenzung des fiktiven Darlehens (1.) sol-
len die Ursachen fiir diese Konstruktion (2.) aus theoretisch-philosophischer
(3.) und rechtspraktischer (4.) Sichtweise nédher dargestellt werden, ehe auf
die Dokumentation des fiktiven Darlehens in den Papyri eingegangen wird
(5.). Auf die Praxis fiktiver Darlehen im romischen Recht, wo man sich dazu
der abstrakten stipulatio bedienen konnte,'° wihrend das mutuum als Realver-

4 Gaius, Inst. 3,90; D. 44.7.1.4-6 (Gaius 2 aur.).
> PRINGSHEIM 1950.

® Diese Frage kann hier nicht weiter vertieft werden vgl. beziiglich der einzelnen Theorien ist auf
die Ubersicht bei JAKAB 2006, 85-91 zu ver weisen; zum Kauf siehe insbesonder e JAKAB 2009,
73-78.

7 Ausfiihrlich dazu unten unter 4.

8 So wird auf das fiktive Darlehen als mos Graecorum / institutum Graecorum bei Pseudo-Asconius,

in Cic. Verr. 2.1.36.91 (244 s. Stangl), syngraphas fecerat angespielt; vgl. dazu PLATSCHEK 2013b,
256-259.

®  Vgl. dazu auch unten unter 1.; ausfiihrlich JAKAB 2009, 123-155; PFEIFER 2013, 96-100.

10" PRINGSHEIM 1950, 245. PRINGSHEIM 1956, 387 fiihrt aus: ,,Dieses elastische Mittel befreite sie
von dem Zwange, dem andere Rechte unterlagen, zum fiktiven Darlehen zu greifen. Mit PFEIFER
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trag prinzipiell nicht ohne tatséichliche Ubergabe zustande kam," kann hier
nicht niher eingegangen werden.'? Allerdings ist darauf zu verweisen, dass im
frithen romischen Recht wohl auch das Barkaufprinzip'® gegolten hat und sich
Spuren einer fingierten Kaufpreiszahlung in Verbindung mit dem Eigentum-
serwerb auch noch im klassischen romischen Recht finden lassen.'

1. DAS FIKTIVE DARLEHEN

Als fiktives Darlehen wird im Zusammenhang mit dem Kauf jenes Phinomen
bezeichnet, wonach der Kdufer den Kaufpreis vom Gldubiger kreditiert be-
kam, was in einer eigenen Urkunde festgehalten wurde:" ,.In sales on credit,
however, the goods are delivered at once; the contract of sale contains a
receipt for the price, and only the additional contract of loan reveals the true
character of the transaction.’

Der Kauf wurde nach dem {iiblichen Formular geschlossen und (unrichtig)
der Empfang des Kaufpreises quittiert, ohne dass der Preis tatsdchlich entrich-
tet worden war. Hernach quittierte der Kdufer dem Glaubiger den Erhalt einer
Darlehenssumme, die wertméBig dem Kaufpreis entsprach'®. Es liegen also ei-
gentlich zwei voneinander getrennten Rechtsgeschifte vor.'” Kiihnert hat die

2010, 153 ist aber zu betonen, dass eine Kombination von stipulatio und Kaufvertrag zwar den
gleichen Zweck erfiillen konnte wie die griechischen fiktiven Darlehen, dass beide Rechtsgeschifte
im Unterschied zum griechischen Recht jedoch unabhéngig voneinander bestehen und als solche
auch erkennbar blieben.

""" Afrikan/Julian lehnen das so genannte ,,Vereinbarungsdarlehen* strikt ab (D. 17.1.34 pr., Afr. 8
quaest.), wiahrend Ulpian es in Analogie zum Anweisungsdarlehen zulésst (D. 12.1.15, Ulp. 31 ed.);
vgl. dazu zuletzt mit Literaturangaben KRAMPE 2011, 347-359.

12 Vgl. dazu etwa THUR 2009, 1278-1280.
3 Vgl. dazu KRANZLEIN 2010, 64.

4 Dass dies auch einmal dem romischen Recht entsprochen haben kénnte, wird in einem Text

des Hochklassikers Pomponius angedeutet (D. 18.1.19, Pomp. 31 ad Quint. Muc.); vgl. dazu
KASER 1971, 418: ,,In der klassischen Zeit scheint man dieses Erfordernis dann zwar nicht wirklich
preisgegeben, aber dadurch entwertet zu haben, dass man sich statt der wirklichen Bezahlung des
Preises mit seiner Kreditierung begniigt hat*. vgl. dazu auch 1J 2,1,41; zur Diskussion vgl. weiters
KOSSARZ 2005, 211-215 und die dort zitierte Literatur.

5 PRINGSHEIM 1950, 267.
16 PRINGSHEIM 1950, 245; RUPPRECHT 1994, 119; JORDENS 1998, 277; PFEIFER 2010, 147.

17" Vgl. JORDENS 1998, 277: ,,Ein fiktives Darlehen, aber auch ein fiktiver — da erst bei Zahlung des
Kaufpreises vollziehbarer — Kauf liegen dagegen im Kreditkauf vor, der in der hellenistischen und
friihkaiserzeitlichen Rechtspraxis noch durch zwei getrennte Rechtsgeschdfte, Kauf und Darlehen,
zustandekam
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Bezeichnung , fiktives Darlehen® kritisiert:'® Die Zahlung eines Kaufpreises
passe nicht in den Kontext eines Geschiftes, das als Darlehen benannt wird."
Die typenméBige Aufspaltung in (1) Kauf und (2) Darlehen lasse vielmehr ein
verfehltes, romischrechtliches Denkmuster erkennen, weshalb Kiihnert dafiir
pladiert, Kreditkdufe als ,,gemischte Kreditgeschifte* zu bezeichnen.?

Nach Rupprecht sei die Sammelbezeichnung ,,Darlehen* fiir die beiden
Geschifte ,,Kauf* und ,,Darlehen* jedoch dadurch gerechtfertigt, dass ,,... die
nach unserer Auffassung materiell zu scheidenden Geschdifte in der Praxis der
griechischen Kautelarjurisprudenz einheitlich durch das Darlehensformular
erfasst wurden > Vor allem komme die Absicht der Parteien zum Ausdruck,
ein Rechtsgeschift wie den Kauf*? den Darlehensregeln zu unterstellen.” Erst
in der Zeit nach Kaiser Diocletian habe sich — so die These von Jordens — ein
eigenes Formular fiir den Kreditkauf entwickelt.*

Die Anwendung des Darlehensrechtes ergibt sich aus der Verwendung des
Darlehensformulars. Die ,,Fiktion* wiederum beruht darin, dass zwei Leistun-
gen quittiert werden, die jedoch realiter nie vollzogen worden sind. Einmal
die Zahlung des Kaufpreises, dann die Ubergabe der Darlehensvaluta. Damit
bediente man sich der Fiktion, ,,um etwas vorzutiuschen, was in Wirklichkeit
nicht geschah.“*® Nach Pringsheim ist das Fingieren der Kaufpreiszahlung
und der Auszahlung des Darlehens eine ,,verdeckende Rechtsfiktion“?’, die
von der offenen Fiktion, der bewussten Annahme einer tatséichlich nicht gege-

18 KUHNERT 1965, 152.
19 KUHNERT 1965, 171.
20 KUHNERT 1965, 170.
2l RUPPRECHT 1967, 118.

22 Mittels fiktiver Darlehen wurde auch anderen Rechtsgeschiften Durchsetzbarkeit verliehen, vgl.

dazu die Liste bei RUPPRECHT 1967, 120-126.

3 RUPPRECHT 1967, 131: ,Die in der Vereinbarung eines fiktiven Darlehens zum Ausdruck
gekommene Absicht der Parteien, das zwischen ihnen bestehende wirtschaftliche oder rechtliche
Verhdiltnis fiir die Zukunft Darlehensregeln zu unterstellen, und die damit verbundene Vereinbarung
der bei den real gegebenen Darlehen iiblichen Bestimmungen (...) gestatten uns die Ubernahme
der dort fiir die Natur des Darlehens als Schaffung einer prozessualen Haftungslage aufgestellten
Hypothese .

2 JORDENS 1998.
2> PFEIFER 2010, 147.
% PRINGSHEIM 1956, 385.

*7 PRINGSHEIM 1956, 385 fiihrt das fiktive Darlehen auch als Beispiel seiner Definition der
verdeckten Rechtsfiktion an: ,,Von Rechtsfiktion wird in ganz verschiedener Weise gesprochen.
Einmal meint man damit die Fille, unter denen die griechische Fiktion der Preiszahlung und
des Darlehns ein Beispiel sind: dass namlich zu dem Mittel der Fiktion gegriffen wird, um etwas
vorzutduschen, was in Wirklichkeit nicht geschah.
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benen Tatsache aufgrund rechtlicher Anordnung® (zu denken ist etwa an die
Fiktionen, derer sich der romische praetor im Formularprozess bedient) zu
unterscheiden ist. Trotz der Fiktion und der Schaffung einer neuen, der Dar-
lehens- causa, wird die causa des tiberdeckten Geschiftes nicht unwirksam.?
Der Verkdufer hat nun die Mdoglichkeit, seinen Anspruch aus dem Darlehen
durchzusetzen.*® Vor allem aber wird nach auBen hin gar nicht erkennbar,
dass dem in einer eigenen Urkunde dokumentierten Darlehen ein Kaufvertrag
zugrunde liegt.”!

Diese Fiktion in Zusammenhang mit dem Kreditkauf kann jedoch nicht
auch analog® auf den Lieferungskauf bezogen werden® — ,.... beim Liefe-
rungskauf dagegen wurde die tatscichlich erfolgte Zahlung des Kaufpreises
bestdtigt, und Gegenstand der Riickgabepflicht war nicht der Preis, sondern
der Kaufgegenstand. Von einem fiktiven Darlehen kann nicht gesprochen
werden.** Auch die Verwendung des Terminus &nodid6vor (wortl. ,,zuriick-
geben®, ,riickerstatten) in den Urkunden ldsst keine gegenteilige Annahme
zu. Eine Moglichkeit wire es, diesen Begriff des ,,Zuriickgebens* auf das
,»surrogationsprinzip® zuriickzufiihren und die Kaufsache als Surrogat fiir den
Preis anzusehen. So wurde etwas ,,zuriickgegeben®, das zuvor nie empfangen
worden war.*

Fiir den Lieferungskauf wurde nach anfanglicher Anlehnung an das Darle-
hensformular bald ein eigenstindiger Urkundentyp entwickelt,”® wihrend das
Darlehen fiir die Bediirfnisse des Kreditkaufes ausreichend erschien.’” Erst

% PRINGSHEIM 1956, 385.

*  RUPPRECHT 1967, 143.

3% THUR 2009, 1271-1275; KRANZLEIN 2010, 66.
31 PFEIFER 2010, 146 A. 9.

2 So PRINGSHEIM 1958, 227.

3 RUPPRECHT 1967, 127: ,,Bei Lieferungskdiufen griff man dagegen weder zu einer fiktiven Quittung
noch zu einer Darlehensurkunde mit Fiktion der Leistung oder der Causa.*

3 RUPPRECHT 1967, 128.

% So KUHNERT 1965, 170, der auch auf die Verwendung des Begriffs reddere in lateinischen
Urkunden (z.B. P.Fouad 45, 153 n.Chr.) verweist. Ahnlich begegnet der Ausdruck reddere auch
bei Plautus, zB. in Zusammenhang mit der Leistung eines Werklohnes (Plaut. Asinaria 441-443),
welcher naturgegebener Mafien nicht ,,zuriickgegeben®, sondern ,,erstmals geleistet” wird: Dieses
reddere konnte jedoch ebenso auf der Ubersetzung des griechischen &mod186vor beruhen. Die
Quellen des klassischen romischen Rechts gebrauchen reddere sowohl iSv ,,zuriickgeben als auch
iSv , leisten”; vgl. dazu D. 50.16.94 (Cels. 20 dig.): Verbum reddendi quamquam significatum habet
retro dandi, recipit tamen et per se dandi significationem.

% SEIDL 1961,495; RUPPRECHT 1967, 128; RUPPRECHT 1994, 119. Zum Aufbau des Formulars vgl.
JAKAB 2009, 123-125.

37 RUPPRECHT 1967, 128 A. 4.
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in der nachdiocletianischen Epoche wird ein eigenes Formular auch fiir den
Kreditkauf entwickelt.’®

2. URSACHEN FUR DIE KONSTRUKTION DES FIKTIVEN DARLEHENS

Die Ursachen fiir die Ausbildung der Konstruktion des fiktiven Darlehens
sind theoretischer und praktischer Natur. So beruht sie, wie bereits angedeutet
wurde und noch zu vertiefen sein wird, auf dem Konzept des Barkaufes, das
einem Kreditkauf in der Form eines Kaufvertrages die Einklagbarkeit versa-
gen musste. Dieses Modell ist auch bei den griechischen Philosophen Platon
und Aristoteles zu finden, die den Kauf auf Kredit explizit ablehnen.* Nach
Theophrast ist diese Kreditfeindlichkeit bereits fiir die Gesetze des Nomothe-
ten Charondas von Katane bezeugt.*

3. THEORETISCHE GRUNDLAGE:
KREDITFEINDLICHKEIT IM GRIECHISCHEN RECHT

3.1. Platon

In den Nomoi, jenem von Platon konstruierten Gesetzeswerk fiir eine fiktive
Kolonie Athens.* sind dezidierte Vorschriften zum Kaufrecht erhalten.* Be-
ziiglich der Abwicklung von Kédufen heiflit es etwa (Plat. leg. 849¢).*

Tov 8¢ GAAOV XENUATOV TAVTOV %Ol OREVDHV OTOOMV EXAOTOLOL YQEl0, TTWAELY €ig
TV ROWNY Yoy GpEQOVTOG £ig TOV TOMOV EXAGTOV, £V Ol BV VOLOPUAarES TE ROl
AYOQOVOUOL, HET’ AOTUVOUMV TEXUNQAUEVOL EDQOC TOETOVOMGS, OQOUS BMVTOL TMV
®viwv, €v To0Tolg AAAATTECOOL VOLUOUG TE XONUATOV ROl YOTUATO VOUICUOTOG, L)
TQOLEUEVOV AMMOV ETEQM TNV AAAAYNV. O O€ TQOEUEVOG G TUOTEV MV, EGvTE nOUONTOL
nOl AV ], OTEQYETM MG 0VXETL dinng 0VoNg TV TOLOVTMV TEQL oVVOALAEEWV.

3% JORDENS 1998, 281.
¥ Dazu sogleich unter 3.1. und 3.2.
4 Vgl. dazu unter 3.3.

4 Eine Auswahl der Gesetze hat RUSCHENBUSCH 2001 vorgelegt, Freilich ohne auf die hier
behandelten Gesetze niher einzugehen.

4 Allgemein dazu MUHL 1933, 62-75; HERRMANN 1982; JAKAB 1994, 193-195; JAKAB 1997,
59-70.

4 Text und Ubersetzung nach Platon, Die Gesetze, bearbeitet von KLAUS SCHOPSDAU, Darmstadt
2001 (*1990), Plat. leg. 849¢ ad locum.
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Alle iibrigen Waren und Geriite, die ein jeder braucht, soll man so verkaufen, dass man sie
auf den allgemeinen Markt an den jeweils vorgesehenen Platz bringt. An den Plitzen also,
wo die Gesetzeswichter und die Marktaufseher zusammen mit den Stadtaufsehern geeig-
nete Standfldchen markiert und die Felder fiir die einzelnen Verkaufswaren abgegrenzt
haben, dort soll man Geld gegen Waren und Waren gegen Geld tauschen, wobei keiner dem
anderen im voraus ohne Gegenleistung iiberlassen soll. Wer es aber auf Treu und Glauben
dennoch tut, der muss sich auch, mag er das Seine bekommen oder nicht, damit zufrieden
geben, da es bei solchen Tauschgeschiften keinen Rechtsanspruch gibt.

Platon bekriftigt das Barkaufprinzip noch einmal (Plat. leg. 915d-e):*

o0 8¢ OLd Tvog MG 1) ol medoemg LG TTTAL TIC ETEQOS M, OLOOVTA €V YD
T TETAYUEVY EXAOTOLS RAT™ AYOQAV 1Ol OEXOUEVOV €V TA TAQUOTiLa TV, 0VTWG
aMdtteoOat, dAroOL O¢ undapod, und’ &m dvopolri) modowv punde mviyv moletobat
undevoc. eav dg dAlmg 1 €v dAlolg TOToLS OTLODV GvO’ TV dtapelPntol €tegog
M, motebwv mEOg OV AV AAATINTOL, TOLET® TADTA G OVK OVOADV XDV RATO
VOUOV TIEQL TMV W) TQOOEVTMV ROTA T VOV AeYOUEVAL.

Alles, was einer durch Kauf oder Verkauf mit einem anderen tauscht, soll er so tauschen,
dass er an der jeweils dafiir bestimmten Stelle auf dem Markt seine Ware aushédndigt und
sofort den Preis dafiir empfingt, sonst aber nirgends; und kein Verkauf oder Kauf irgend-
eines Gegenstandes darf unter Aufschub der Zahlung abgeschlossen werden. Wenn aber
jemand auf andere Weise und an anderen Plidtzen irgend etwas gegen irgend etwas mit
einem anderen tauscht und dabei demjenigen Vertrauen schenkt, mit dem er den Handel
vornimmt, so soll er das tun mit dem Wissen, dass es nach dem Gesetz keine Rechtsan-
spriiche gibt bei Verkéufen, die nicht unter den angegebenen Bedingungen getétigt werden.

Hinter diesen Regelungen schimmert nicht nur das Problem durch, das Be-
stehen einer Forderung oder eines Anspruches beweisen zu miissen und — bei
Stundung oder Kreditierung der Zahlung — nicht beweisen zu konnen. Der
Kauf wird als eine Form des Tausches definiert, wobei die eine der beiden Leis-
tungen in Geld besteht (GALGTTEOOOL VOUOUA TE KONUATOV ROL XQTUATO
voulopotog).” Wer gegen diese Gebote verstoBt und entweder auBerhalb
des genau determinierten Marktplatzes (0pot) Kaufvertridge abschliet, oder
aber die Gegenleistung kreditiert erhilt, der genief3t zur Durchsetzung seines
Anspruches keinen Rechtsschutz (oteQyétm mg ovxéTt dixng oviong).* Die
Giiltigkeit der Vertrdge wird somit nicht in Frage gestellt bzw. zum Thema
gemacht, sondern wird ihnen die prozessuale Durchsetzbarkeit verwehrt.*’

4 KLAUS SCHOPSDAU (0. Anm. 43) Plat. leg. 915d-e ad locum.

4 Nach HERRMANN 1982, 89 A. 15 entspreche diese Regel ,,anschaulich dem von Seidl vertretenen
Prinzip der notwendigen Entgeltlichkeit; vgl. dazu unten unter 4.

4 Vegl. dazu auch HERRMANN 1982, 85.
47 HERRMANN 1982, 89.
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»Das Vertrauen des Verkdufers beim Kreditkauf darauf, dass der Kdufer die
getroffenen Vereinbarungen einhalten werde, wird demnach durch die von
Platon empfohlene Rechtsordnung nicht geschiitzt.*

In einem nur scheinbaren Widerspruch dazu steht die Regelung aus den
Nomoi, dass man bei Verzug der Lohnzahlung an einen Handwerker diesem
das Duplum entrichten miisse (Plat. leg. 921¢):* "Og ydo @v mooauenpduest
vog €0YyoV oBovg ) Amoddd v yeovolg Tolg OporoynOeioly, dumhotv
noattécOw. (Wer nimlich eine fertige Arbeit entgegennimmt und dann den
Lohn nicht innerhalb der vereinbarten Zeit entrichtet, von dem soll der dop-
pelte Lohn gefordert werden).

Bereits Miihl hat daraus auf die Fiktion eines Barkaufes schlieen wollen:*
.. Es handelt sich hier wohl um eine Art Riickstandsdarlehen, bei dem der aus-
stindige Preis zum Gegenstand eines selbstindigen Darlehensvertrages zwi-
schen Kdufer und Verkdufer gemacht wird

Anders vermutet Schopsdau eine unterschiedliche Regelung von ,,Gewer-
berecht” und ,,Handelsrecht“:*® ,,Das Verbot von Kreditgeschdiften gilt also
nur fiir das Handelsrecht, nicht fiir das Gewerberecht, da zwischen Kdufer
und Handwerker eine personliche Beziehung besteht.” Der Handwerker, des-
sen Entlohnung nicht umgehend erfolgt, ist aber kein Verkiufer, sondern ein
., Werkunternehmer*: Platon spricht in leg. 921d von £€gyov und pic6og.’! Den-
noch mutet die Erkldrung Schopsdaus logisch an, die Ungleichbehandlung des
Verkéufer in 915d und des 921d an dem Unterschied festzumachen, dass im
letzten Fall eine personliche Beziehung zwischen den Parteien bestanden habe.

Thiir? jedoch hat nachgewiesen, dass das von Plato gewihlte Beispiel
fiir einen Werkvertrag weder eine Ausnahme vom Barkaufprinzip darstellt
noch in einem Widerspruch dazu steht: Der hier beschriebene Werkvertrag
ist kein Alltagsgeschift, sondern wohl als spezieller Typ des Werkvertrages,
als ,,Bauvertrag® zu interpretieren, den Platon bewusst als Beispiel fiir einen
Werkvertrag mit Vorleistungspflicht des Werkunternehmers gewéhlt hat.™

4 Text und Ubersetzung nach Platon, Die Gesetze, bearbeitet von KLAUS SCHOPSDAU, Darmstadt
2001 (>1990), Plat. leg. 921c¢ ad locum.

4 MUHL 1933, 71-72.
0 SCHOPSDAU 1990, 561 A. 27.

51 Es ist somit auch nicht mit KNOCH 1960, 98 von einem ,Kreditwerklieferungsvertrag“
auszugehen; vgl. dazu THUR 1984, 489 A. 54.

2 THUR 1984, 489-492.
53 THUR 1984, 489-491.
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3.2. Aristoteles

Ein dhnliches Konzept wie bei Platon fiihrt Aristoteles in der Nikomachischen
Ethik aus (Aristot. NE 9,1 1164b12-15):3

Kai yap &v toig mviolg o0Tm pailvetor yivouevov, éviayod T’ elol vOPoL TV Eéxovotmv
ovpfohaionv dirag ) eivat, g déov, ® Emiotevoe, dSLohvbfvol Teog TolToV nabdmeQ
EXOLVDVIOEV.

Denn auch in den Geschiiften scheint es so zu sein; gelegentlich gibt es sogar Gesetze, dass
iiber freiwillige Beziehungen keine Prozesse gefiihrt werden diirfen, weil es notwendig ist,
mit dem, dem man vertraut hat, die Beziehung zu beenden, wie man sie eingegangen ist.

Der Stageirite erortert, dass es in manchen Rechtsgemeinschaften zwar ge-
setzliche Regelungen (vopou) iiber Vertrige gebe, jedoch keine Moglichkeit,
eine freiwillig geschlossene Vereinbarung (éxovolov oupfoiaiov),” die
allein auf das Vertrauen (miotic)*® gegriindet ist, prozessual durchzusetzen
(8ixag pr) elvar). Wenn Aristoteles hervorhebt, dass es diese Gesetze nur
gelegentlich (évioyov) gibe, dann stellt er dies als Ausnahme von der Regel
dar. Dies muss jedoch nicht so verstanden werden, dass es andernorts Gesetze
gegenteiligen Inhalts gegeben habe.’” Vielmehr konnte mithilfe des éviayod
zum Ausdruck gebracht werden, dass es sonst iiberhaupt keiner diesbeziigli-
chen gesetzlichen Regelungen bedurft habe.

Die Ablehnung des Kreditkaufes griindet sich nicht nur darauf, dass die
bereist erfolgte Erbringung einer Leistung nur schwer zu beweisen war. Wenn
die Beziehung alleine auf dem Vertrauen in die zukiinftige Erbringung der
Leistung beruht, so mangelt es auch an einem den sdumigen Vertragspartner
bindenden Haftungsgrund.

Noch deutlicher wird das in einer friiheren Passage derselben Schrift (Aris-
tot. NE 8,15 1162b28-31):%®

ofjhov & €v tattn TO odetinuo ®ovx audiloyov, Loy 0¢ Ty avafoiny Eyet.
OLOmeQ &violg oV giol ToUTwV dixatl, GAL’ olovtal delv OTEQYELY TOVG ROTA THOTLY
oVVOMAEavVTOG.

¢ Ubersetzung nach GIGON — NICKEL 2007, Aristot. NE 9,1 p.1164b12-15 ad locum.

3 Zu der Klassifizierung der ,,freiwilligen Beziehungen® siehe Aristot. NE 5,5 p.1131a3-5; dazu
vgl. statt aller MANTHE 1996, 4-7 und die dort zitierte Literatur.

% Allgemein zur Pistis im Kontext des Kreditrechts vgl. FARAGUNA 2012.
57 So interpretiert es zuletzt FARAGUNA 2012, 370.
% Ubersetzung nach GIGON — NICKEL 2007, Aristot. NE 8,15 p.1162b28-31 ad locum.
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Da ist dann die Verpflichtung klar und unbestreitbar, und nur der Aufschub enthélt ein Ele-
ment der Freundschaft; darum gibt es bei einigen kein Rechtsverfahren in solchen Dingen,
sondern man meint, dass jene sich als Freunde benehmen miissen, die etwas auf Treu und
Glauben hin ausgemacht haben.

Velissaropoulos-Karakostas wollte darin Ansitze fiir das Vorliegen einer Ver-
trauenshaftung im griechischen Recht erschliefen.” In bestimmten Ausnah-
mefillen, die Aristoteles nicht niher ausfiihrt, begriinde bereits das Verhalten
einer Person deren Haftung aufgrund des in ihrem Gegeniiber geweckten, ge-
rechtfertigten Vertrauens.®” Somit wire bei bestimmten Vorleistungsgeschéf-
ten wie dem Kreditkauf der Kiufer aufgrund des Vertrauens, der miotiv des
Vertragspartners, haftbar geworden !

Doch Aristoteles sagt hier etwas anderes: Er schlietin Fillen, die auf bloBer
Vereinbarung beruhen (xatd miotv ovvaildyuota), die Durchsetzbarkeit
eines Anspruches mittels einer d{xn aus. Jakab® entnimmt dies bereits dem
Kontext der Stelle. Wie Platon lehnt auch Aristoteles Kreditgeschifte ab.
Die Problematik einer auf miotig gegriindeten geschiftlichen Beziehung
besteht darin, dass deren Erfiillung allein von dem personlichen Verhiltnis
der Parteien zueinander abhinge. Ein Haftungsgrund, basierend auf dem
Vertrauen (miotig) der Parteien zueinander, ist deshalb aber nicht gegeben,
weil es keine gesetzliche Regelung dariiber gibt und die Erfiillung einzig davon
abhiingt, dass die Parteien sich aufeinander verlassen kénnen und einander
nicht iibervorteilen werden. So unterscheidet Aristoteles fiir freiwillige
Beziehungen, Interessengemeinschaften (ai xotd 10 yonowwov ¢uiian) teils
ethische, teils rechtserhebliche Elemente (Aristot. 8,15 p.1162b21-28):6

Eoue O¢, naBATEQ TO dlxnaLOY E0TL OITTOV, TO PV ByQAPOV TO B¢ %OTCL VOUOV, %l TG
2naTo TO Xgnotpov q)LMOLg 1 u&v 0w 1 82 voux) elvar. yivetaw obv T syn)\npara
REALGO’ dtav ur zato TV AUtV oLVOAAE®OL xol dtohdmvTor. £otL 8 1) Vot
LEV 1) €T ONTOIG, 1) HEV TApIToY dryoQaior €x XEWQOG €ig x0ela, 1 O¢ ehevOeQunTéQa €lg
¥X00voVv, nalf’ dporoytay 08 T AvTL TLvOG.

% VELISSAROPOULOS-KARAKOSTAS 1993, 187.

®  Vgl. die Definition der Vertrauenshaftung bei VELISSAROPOULOS-KARAKOSTAS 1993, 185: ,,Wenn
das dufere Verhalten einer der Parteien ein gerechifertigtes Vertrauen bei der anderen auslost,
begriindet es die Haftung fiir das konkrete Verhalten®; vgl. dazu auch Aristot. EE 7 p. 1243a8-11.

6 VELISSAROPOULOS-KARAKOSTAS 1993, stellt die Frage nach der Vertrauenshaftung im
griechischen Recht in einen breiteren Kontext und versucht diese anhand weiterer Belege (Dein.
34; IC IV 72 9, 24-25) nachzuweisen; vgl. dazu die Antwort von JAKAB 1994, die das Modell der
Vertrauenshaftung zumindest fiir die gebrachten Belege mit guten Griinden ablehnt.

02 JAKAB 1994, 193-194.
03 Ubersetzung nach GIGON — NICKEL 2007, Aristot. NE 8,15 1162b21-28 ad locum.
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Es scheint nun, wie es ein doppeltes Recht gibt, das ungeschriebene und das gesetzliche
Recht, so auch bei der Freundschaft aus Nutzen die eine auf dem Charakter, die andere auf
dem Gesetz zu beruhen. Die Vorwiirfe entstehen dann am meisten, wenn sie sich nicht in
demselben Sinne auseinandersetzen. Die gesetzliche Freundschaft beruht auf Abmachun-
gen, die ganz ordinére aus der Hand in die Hand, die etwas grofiziigigere auf Sicht und mit
einem Vertrag iiber Leistung und Gegenleistung.

Aufgrund der Freundschaft wird der Aufschub einer Leistung gewihrt.% Wie
Platon gebraucht Aristoteles hier das Verb otégyetv, um dieses zusitzliche
Element zum Ausdruck zu bringen: Jakab iibersetzt das Verb mit ,,zufrieden
sein | sich zufrieden geben‘ % Der terminus technicus fiir dieses ,,Vertrauen®
ist das Verb muoteverv, das nach Pringsheim vor allem auf die Kreditierung
des Preises zu beziehen sei.*®® Darin ist aber kein rechtserheblicher Haftungs-
grund, sondern eine moralischen Verpflichtung zu ersehen.®’

3.3. Charondas von Katane

Dass diese topisch anmutende Kreditfeindlichkeit® eines Platon® oder Aris-
toteles auch tatsidchlich positivierten Normen entsprochen habe konnte,” legt
der Bericht des Theophrast nahe, wonach der Nomothet Charondas von Kata-
ne aus dem 7/6. Jh. v. Chr.”! ein gesetzliches Verbot des Kreditkaufs erlassen
habe (Stob. 4,2,20 = Theophr. {fr.650F / fr. 21,7 Sz-M):

oltw ydg ol molhol vopoBetodow. ¥ homep Xapdvdag xal TThEtwv; ool Yo
moayefuo nehevovot OLdOVaL val AapuPdvery. av O Tig moteDon, Uy elvar dtuny.
aUTOV YOQ aitlov elvan Thg adwxiog.

¢ NachFARAGUNA2012,368-370 seien jedoch zwei Typen der vopuxt) ¢pihio als Rechtsbeziehungen
zu unterscheiden: Wihrend nach der einen ein Bargeschift notwendig sei, lasse die zweite auch ein
Kreditgeschift zu.

% Vgl. dazu JAKAB 1994, 195.

% PRINGSHEIM 1950, 247.

¢ So auch JAKAB 1994, 193-194.

% Vgl. dazu auch JAKAB 2009, 77-78.

% Vgl. neben den direkten Belegen in Plat. leg. 849¢ auch 915d-e und Theophr. Fr.650F = fr. 21
Sz-M (Stob. 4,2,20).

0 JAKAB 1997, 62 vermutet, dass hinter den platonischen Nomoi athenische Gesetze stehen
konnten, die vom Philosophen ,,iiberbetont und ideologisch iiberhdht* worden seien. PFEIFER 2010,
150 nimmt auch fiir die Notiz bei Theophrast einen zeitgendssischen Bezug an.

" Zu Charondas vgl. MUHL 1929, und MUHL 1933; HOLKESKAMP 1997, und HOLKESKAMP 1999,
130-144; LINK 1994; SCHEIBELREITER 2012, 33-34.
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So regeln viele dies (i.e. den Kauf) gesetzlich. Und wie regeln ihn Charondas und Platon?
Diese ordnen an, dass Zug um Zug geleistet werden miisse. Wenn aber jemand kreditiert,
dann gebe es keine Klage(mdoglichkeit). Und dies sei ja auch ursdchlich fiir das Unrecht.

Der Aristoteles-Schiiler Theophrast vergleicht in seinen Nomoi die gesetzli-
chen Regelungen einzelner Poleis zu den unterschiedlichsten Materien mit-
einander.”? Das ldngste erhaltene Fragment (Theophr. fr.650F / fr. 21 Sz-M),
dem die eben zitierte Norm entstammt, widmet sich dem Kaufrecht. Nach
Darstellung von Kaufvorschriften aus Mytilene, Athen, Kyzikos, Thurioi’
und Ainos wird abschlieend danach gefragt, wie Charondas und Platon, also
ein ,,legendenhafter™ und ein fiktiver Gesetzgeber den Kauf regeln. Theo-
phrast hilt fest, dass beide den Kreditkauf abgelehnt hétten.

Holkeskamp nimmt an, dass dieses Gesetz bei Charondas im Unterschied
zu anderen des Nomotheten auch tatsidchlich historisch sei’” — allerdings
fehlt diesbeziiglich das Vergleichsmaterial. Die Aussage des Gesetzes von
Charondas deckt sich mit den oben behandelten Belegen bei Platon und bei
Aristoteles:? ,,... wenn einer der Beteiligten, also Verkdiufer oder Kdiufer, dem
anderen traue und ihm Kredit oder sonst wie einen Aufschub gewdhre, habe
er im Streitfall kein Recht zur Klage, da er selbst das erlittene Unrecht zu
verantworten habe .

Die Ursachen fiir diese strikte Ablehnung des Kreditkaufes wurden einer-
seits darin gesucht, dass Charondas fiir die Kolonie Katane ein gefihrliches
Ausufern der Wirtschaft verhindern und damit eine Stirkung von Zusammen-
gehorigkeitsgefiihl der Kolonisten bezweckt habe.”” Eine Stiitze finde diese
These einerseits darin, dass sich auch andere Gesetze, die Charondas zuge-
schrieben werden, durch archaische Strenge auszeichnen wie etwa das — fiir
das griechische Recht — nur bei Charondas (und bei Zaleukos von Lokroi)
legislativ umgesetzte Talionsprinzip.”® Diese Erkldrung konnte auch auf die

2 Zu den Nomoi Theophrasts vgl. SCHEIBELREITER 2008, 116-122 und die dort zitierte Literatur.

73

Auch fiir Thourioi spricht Theophrast (Theophr. Fr. 650 F) von der Hochstfrist von einem Tag,
innerhalb dessen der Kaufpreis zu entrichten sei: del yao ®oioOan, »abdmeg v toig ®ovpinv
TOV P&V QAP MdVa ToQoy e TV O TIUNV aUOnpeQdV, ol O¢ xal mhelovg Nuéoag tibevTaL
TS TAS, ol O’ AmAdg doag Gv Opohoyhomot.— Es muss aber — wie bei den Thuriern — festgesetzt
werden, dass die Arrha sofort, der Preis am gleichen Tag noch (bezahlt werden muss); andere setzen
mehrere Tage fiir die Zahlung des Preises fest, wieder andere einfach fiir so viele Tage, wie sie
vereinbaren.

™ Die historische Figur des Charondas gilt als gesichert, vgl. HOLKESKAMP 1999, 132.
75 HOLKESKAMP 1999, 136.

6 HOLKESKAMP 1999, 136.

77 So SZEGEDY-MASZAK 1978, 202; LINK 1994, 174.

8 Vgl. dazu SCHEIBELREITER 2012, 36-40.
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Nomoi Platons, die ja als hypothetisches Gesetzbuch fiir eine Kolonie Athens
konzipiert sind, herangezogen werden. Dennoch muss nicht einzig mit der
politischen Ausnahmesituation argumentiert werden, in der sich eine Apoikie
befand,” um die Kreditfeindlichkeit zu erkliren.

Alternativ schlidgt Holkeskamp generell vor, die Ablehnung des Kredit-
kaufs als eine mehrerer konservativer MaBnahmen zu verstehen, die dem Ty-
pus archaischer Nomothesie entspreche. Dies ist ein Topos.*

Die Interpretation der Stelle sollte jedoch eher in Zusammenschau mit den
Belegen bei Platon und Aristoteles erfolgen: Charondas und auch Platon ord-
nen den Barkauf an (zeletovor). Den Kreditkauf verbieten sie zwar nicht,
sprechen aber seiner Durchsetzbarkeit den gesetzlichen Schutz ab (uf) givou
O(xnv). Dahinter lieBe sich generell die Absicht vermuten, ,,unkontrollierte
Verbreitung allzu riskanter und damit konflikttrichtiger Transaktionen dieser
Art zu verhindern 3' Die Texte Platons, des Platon-Schiilers Aristoteles und
dessen Schiilers Theophrast stimmen hierin iiberein und kénnten durchaus
eine thematische Einheit bilden.*?

4. PRAKTISCHE GRUNDLAGE: KONSTRUKTION DES GRIECHISCHEN KAUFES

Die Abneigung der Philosophen gegen den Kreditkauf korreliert mit den
Bediirfnissen der Rechtspraxis und dem Konzept des griechischen Vertrages:
Ohne die Lehre von Hans Julius Wolff** hier vertiefen zu konnen, ist
festzuhalten, dass mit einer bloen Absprache oder Willenseinigung nach
griechischrechtlichen Vorstellungen die Haftung einer Partei nicht begriindet
werden konnte.* Vielmehr bedurfte es dazu eines realen Elements. Beziiglich
einseitig verbindlicher Rechtsgeschifte wie des Darlehens oder der Verwahrung
ist der Ausgangspunkt fiir die Haftung die von einer Seite getroffene Verfiigung
zu einem bestimmten Zweck: Der Darlehensnehmer und der Verwahrer
miissen diesem Zweck, ndmlich der Riickgabe der Darlehensvaluten oder
des Verwahrgutes entsprechen, da sie widrigenfalls das Vermogen des

7 So LINK 1994, 174; weitere Literatur bei SCHEIBELREITER 2012, 40.
80 HOLKESKAMP 1999, 136.

81 HOLKESKAMP 1999, 136, der auch diesen Ansatz als zu spekulativ wertet; ebenso schon
SZEGEDY-MASZAK 1978, 72.

82 So auch der Kommentar DIRLMEIER 1969, 533; SZEGEDY-MASZAK 1978, 72; JAKAB 1994, 195;
PFEIFER 2013, 103.

8 WOLFF 1957.
8 Vgl. dazu auch KUHNERT 1965, 151.

DER KREDITKAUF IM GRIECHISCHEN RECHT 193



Darlehensgebers/Hinterlegers schiadigten (fA&fPn) und ihm deliktisch
haftbar werden, weil sie fremdes Geld haben vorenthalten (£yewv).® Neben
dieser haftungsrechtlichen Sichtweise, die Hans Julius Wolff (Schlagwort:
Zweckverfiigung) ausformuliert hat® und die von Behrend,*” Herrmann®® oder
Krinzlein® weiterentwickelt wurde, ist auch die sachenrechtliche Komponente
des Kaufvertrags zu bedenken: So hat Seidl das ,,Prinzip der notwendigen
Entgeltlichkeit” formuliert. Demnach werde .,... ein Recht nur dann richtig
erworben, wenn eine Gegenleistung dafiir gegeben wird“* Dies fiihre etwa
dazu, dass beim Darlehen der Rechtserwerb des Darlehensnehmers ausbleibe,
er also kein Figentum an den Valuten erlangt habe und selbst das Eigentum an
dem mit Darlehensmitteln Erworbenen sicherungshalber an den Darlehensge-
ber falle (Surrogationsprinzip).’’

Zur Erkldrung des griechischen Kaufvertrags konnen beide Theorien® he-
rangezogen werden: Gemif der Zweckverfiigung erfolgte keine Vermogens-
schidigung, wenn eine Seite leistet, das Gegeniiber die Gegenleistung jedoch
nicht erbringt. Die einzige Moglichkeit, den Vertragspartner unter Druck
zu setzen, bestand im Arrhalkauf. Dieses Modell ist fiir den Lieferungskauf
belegt:”* Das Angeld des Kiufers verfiel, wenn er den Kaufpreis nicht frist-
gerecht in voller Hohe erbringen konnte.”* Die Durchsetzung einer Erfiillung
seiner Leistung war jedoch nach diesem Modell nicht moglich.

8 Vgl. dazu auch THUR 2009, 1269.

8 WOLFF 1957, 36; vgl. dazu auch WOLFF 1965, 725-726; WOLFF 1983, 15; RUPPRECHT 1994,
147-148; weitere Literatur bei GROSCHLER 2009, 71 Anm. 68.

87 BEHREND 1970, spricht von der ,,bedingten Verfiigung*.

8 HERRMANN 1975, spricht von der ,,Verfiigungserméchtigung unter Auflage*.
8 KRANZLEIN 1975, spricht von der ,Ubernahme zu einem anerkannten Zweck*.
% SEIDL 1962, 114 zitiert nach KASER 1974, 147.

o1 Vagl. fiir die Papyri dazu etwa auch RUPPRECHT 1994, 115.

2 Die beiden Theorien (Zweckverfiigung und Surogationsprinzip) stehen — anders als ihre
Hauptvertreter Wolff und Seidl es verfochten hatten — nicht in direktem Gegensatz zu einander,
sondern wihlen unterschiedliche Ausgangspunkte. Diesbeziiglich ist auf die Versuche von KASER
1974, 160 Anm. 59 zu verweisen, die Thesen zu harmonisieren: ,,Uberhaupt sollte man im Pr.d. n.
E. und in der Theorie der Zweckverfiigung nicht Alternativen sehen, wonach, wer die eine gelten
ldsst, die andere verwerfen miisste. Die Strecke, auf der sich die beiden Theorien nicht zu vertragen
scheinen, ist, wie sich eben gezeigt hat, sehr schmal; und selbst insoweit bleibt eine Versohnung
denkbar *

% JAKAB 2009, 178.

% Wie JAKAB 2009, 89-93. 98-99 nachgewiesen hat, ist jedoch nicht — wie noch von Pringsheim
angenommen — von einer zweiseitigen Wirkung der arrha auszugehen: Eine duplierte Riickzahlung
des Angeldes im Verzugsfall des Verkdufers musste extra bedungen werden.
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Der Eigentumserwerb des Kiufers ist jedoch mit der vollstindigen Bezah-
lung des Kaufpreises bedingt.”” Gemil dem Surrogationsprinzip gewéhrt dem
Verkiufer, der den Kaufpreis nicht gleich erhilt, nur der Eigentumsvorbehalt
an der Ware Rechtsschutz:* ,,Ownership was transferred only by the payment
of the instalment. The vendor remained the owner, but he could not claim the
price.” All dieser Probleme sind die Parteien nur dann enthoben, wenn sie den
Kauf Zug um Zug erfiillen. Der griechische Kauf ist daher seiner Natur nach
ein Bargeschift.”

Um dennoch eine Moglichkeit zu finden, den Kaufpreis zu kreditieren,
musste ein Umweg genommen und der Erhalt des Kaufpreises als Darlehen
fingiert werden.”® Der Schuldner erhilt die Ware und unterwirft sich gegebe-
nenfalls der Praxis des Verkiufers.” Dies hat seinen Grund auch im Prozess:'®
So konnte der Verkidufer dank der Kyria-Klausel mit der Darlehensurkunde
auf ,,Riickzahlung* des Geldes klagen, was ihm mittels Kaufurkunde verwehrt
geblieben wire.'”! Wie Partsch — auch in Abgrenzung zum romischen Litteral-
vertrag — betont, hat die Darlehensurkunde dabei Beweisfunktion und wirkt
nicht konstitutiv:!*
auch da, wo kein realer Empfang stattgefunden hatte; die Haftung wurde
gleichwohl aus Handgeschdift und nicht aus Urkundenerrichtung verstanden .

Somit schuf die Darlehensurkunde nur das ,,Programm der Durchsetzung und
<103

»Die Anerkennungserkldrung wirkt kraft Urkundenrechts

Sicherung eines Anspruches.

Der Eigentumsvorbehalt des Verkédufers an den Waren habe nach Prings-
heim jedoch solange bestanden, bis der Verkédufer den Kaufpreis (die Darle-
hesvaluten) tatsichlich erhalten hatte. Die fingierte Kaufpreisquittung allein
liel Pringsheim nicht als ausreichendes Momentum dafiir geniigen, um dem
Kaiufer Eigentum zu verschaffen:'™ “We have now added that even the promise

% Theophrast, Nomoi 650 F / fr. 21,7 SZEGEDY-MASZAK; vgl. dazu weiters HERRMANN 1975, 329;
THUR 2009, 1274.

% PRINGSHEIM 1950, 260.

97 Vgl. dazu oben (Einleitung); weiters HERRMANN 1982, 89; RUPPRECHT 1994, 115-116.119;
JAKAB 2009, 77-78.

% So auch JAKAB 2009, 77-78.

% Vgl. KUHNERT 1965, 151.

10 So auch PFEIFER 2010, 155.

101 RUPPRECHT 1967, 138.

102 PARTSCH 1924, 273; ebenso THUR 2009, 1269.

193 THUR 2009, 1278.

104 PRINGSHEIM 1950, 266; vgl. auch 262 in Bezug auf P.Oxy II 318 (= SB 10,10249).
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of the price as a deed of loan did not replace the payment in cash, although in
such a case the vendor could claim the price by action.”

Dem ist die jiingere Forschung entgegen getreten:'® Jordens sieht den Kre-
ditkauf mit Empfang der Darlehensurkunde als erfiillt und damit das Eigen-
tum als auf den Kéufer iibergegangen an.'” Thiir hilt fest:'"” ,,Der Kdufer
erhielt die Ware samt der ihn als Eigentiimer legitimierenden Kaufurkunde,
welche den Kauf, die Ubergabe und auch die Preiszahlung bestditigte

Rupprecht differenziert: Zwar sei das Eigentum auch mit der fiktiven Dar-
lehensquittung an den Kéaufer iibergegangen. Da das Grundgeschift in Ur-
kunden iiber fiktive Darlehen zuweilen erwihnt wurde, blieb immer noch die
theoretische Moglichkeit, den Kéufer alternativ auch aus dem Kaufvertrag zu
klagen. Nach dem bereits Ausgefiihrten ist es jedoch miifig hinzuzufiigen,
dass dies beim Kauf nicht sinnvoll gewesen wére, da aus einem Kaufvertrag
nicht auf Erfiillung und Erbringung der gestundeten Leistung geklagt werden
konnte.'*®

5. DIE PAPYROLOGISCHE EVIDENZ

Damit ist das wesentliche Problem fiir die Nachweisbarkeit fiktiver Darle-
hen in Verbindung mit Kaufvertrigen bereits angesprochen: Es ist nur schwer
moglich, eine Darlehensurkunde als fiktives Darlehen zu qualifizieren, da der
Kauf in der Urkunde meist nicht extra vermerkt wurde. Daher konnte auch das
— scheinbar — groBe Ungleichverhiltnis der Uberlieferungslage zwischen Lie-
ferungskdufen und Kreditkdufen'® riithren. Allerdings hat Jordens angemerkt,
dass sich dieses Missverhiltnis Kreditkauf: Lieferungskauf von 1:10 auch in
der nachdiokletianischen Epoche, als der Kreditkauf bereits ein eigenes For-
mular entwickelt hatte, nicht wesentlich anders darstellt.'"® Ungeachtet des-
sen ist davon auszugehen, dass sich hinter manchen Darlehensurkunden auch
Kreditkdufe verbargen, die als solche heute nicht mehr identifizierbar sind.

105 RUPPRECHT 1967, 129 A. 56 verweist auf einen parallel gelagerten Sachverhalt in delphischen
Freilassungsurkunden: Auch hier 16se die fingierte Zahlung des Kaufpreises bereits die Rechtsfolge
der Freilassung des Sklaven aus.

106 JORDENS 1998, 278.
107 THUR 2009, 1274.

108 RUPPRECHT 1967, 144; so werde zB. in SB VI 9420 auf den Kauf zwar verwiesen, was aber nur
erkldrend und nicht rechtserheblich interpretiert werden darf (146).

199 RUPPRECHT 1967, 127; JORDENS 1998, 262; THUR 2009, 1275.
110" JORDENS 1998, 278.
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Pringsheim hat nach Indizien fiir Kreditkdufe gesucht und diese vor al-
lem in dem In-Beziehung-Setzen eines Darlehensbetrages zu einem Kaufpreis
(tyu) erkannt. Dies erfolgt zumeist mittels der Formulierung Todto &’ €é0tiv
— dies ist“:""" | In der einfachen, der in den Darlehensurkunden ptolemdii-
scher Zeit iiblichen Form bringt sie eine Gleichsetzung zweier Betrdge zum
Ausdruck: des in der Darlehensurkunde als Darlehensgegenstand genannten
Betrags mit einer anderen Summe.” Das darf jedoch nicht zu dem Umkehr-
schluss verleiten, dass dort, wo dieser Vermerk fehlt, kein fiktives Darlehen
vorgelegen sein konnte.!'?

Die tovto & ¢éotiv-Klausel rdumt dem Verkédufer die Moglichkeit ein,
beziiglich einer Kaufpreisschuld unter Vorlage der ovyyoo¢mn daveiov
mittels der Klage aus dem Darlehen vorzugehen.'* Andererseits dient diese
Klausel — nach Rupprecht — dem Kiufer als Schutz davor, vom Verkiufer
missbriuchlich aus beiden Urkunden belangt zu werden und doppelt leisten
zu miissen.'*

In der Folge soll ein Uberblick iiber die Dokumentation von Kreditkiufen
gegeben werden. Beziiglich idlterer, nicht-papyrologische Zeugnisse kann hier
auf die Ergebnisse von Pringsheim verwiesen werden:'"® Dieser hat etwa he-
rausgearbeitet, dass in der Rede des Lykurg gegen Leokrates''® der Kaufpreis
von 35 Minen, den Timochares von Amyntas schuldet, dem Kéufer vom Ver-
kdufer teilweise kreditiert worden ist (Lyk. in Leocr. 23):!17

drowfoag 8¢ tadta Tdvta 0 Apbviag, attog Ty dmodidotal TavOQamoda mévTe
20l TOLARoVTO LvdV Tioydoer AxaQvel T@ TV vewTéQay €YoVl TOUTOU AdeMPNV.
agyvoLov 0g ovx Exmv dodvar 6 Tipoydons, ovvenrag Tomoduevog nal BEuevog
70 Avowhel, piav pvay Tonov Edpeov T Apdvra.

1" RUPPRECHT 1967, 119.
12 RUPPRECHT 1967, 119.

13 RUPPRECHT 1967, 145: ,,Wir kénnen also wohl festhalten, dass die tovto O¢é éotiv-Klausel,
ohne weitere Bestimmungen, in den Darlehensurkunden auf der dem Gliubiger eingerdumten
Moglichkeit beruhte, trotz Errichtung einer zweiten Urkunde aufgrund der ersten Urkunde gegen
den Schuldner vorzugehen.*

14 RUPPRECHT 1967, 145. Diese Funktion der Klausel hat THUR 2009, zuletzt angezweifelt und
einen zusitzlichen Vergleich der Parteien dariiber fiir notwendig erachtet. THUR 2009, 1276-1278
bezieht sich dazu auf UPZ II 190 und CPJ 24.

115 PRINGSHEIM 1950, 246-250.
116 PRINGSHEIM 1950, 246.

17 Ubersetzung nach J. ENGELS, Lykurg, Rede gegen Leokrates, Darmstadt 2008, Lyk., in Leocr.
23 ad locum.
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Amyntas erledigte alle diese geschiftlichen Auftrige und verkaufte die Sklaven fiir 35 Mi-
nen an Timochares aus Acharnai, der mit der jiingeren Schwester des Leokrates verheiratet
war. Weil Timochares aber gerade kein Geld fliissig hatte, um es ihm zu geben, lie§3 er einen
Vertrag aufsetzen, deponierte ihn bei Lysikles und zahlte eine Mine Zinsen.

Weiters verweist Pringsheim auf das alexandrinische Kaufrecht''® (P.Hal. I
256-259) und das Schuldentilgungsgesetz von Ephesos (Syll.* 742).""° Hier-
in wird generell angeordnet, dass Gldubiger ihren Schuldnern Kreditriick-
zahlungen erlassen sollen. In der Liste unterschiedlicher Darlehens-Typen
finden sich auch jene, die ®ata ®vdg aufgenommen worden waren (Z 51).
Pringsheim bezieht die Formulierung dedaveinoteg natd mvdag auf fingierte
Darlehen.'® Anders denkt Walser diesbeziiglich eher an ein dingliches Siche-
rungsgeschift wie die mpdolg €m Avoet.!?!

Das beriihmteste Beispiel fiir inschriftliche Belege von fiktiven Darlehen
stellt die schon von Mitteis bearbeitete Nikareta-Inschrift'>? aus Orchomenos,
datiert in das Jahr 223 v. Chr., dar.'?

Was nun die papyrologische Evidenz betrifft, so ist dazu folgendes vor-
auszuschicken: Wihrend Pringsheim eine moglichst gro3e Zahl von Papyri
als fingierte Darlehen in Verbindung mit Kaufvertrigen identifizieren wollte,'**
ist Rupprecht diesbeziiglich eher vorsichtig und wertet nur Cair. Zen. 59001,
BGU I 189, P.Rein. I 7 und P.Paris 8 als Kreditkdufe. In der Folge soll ein
Mittelweg eingeschlagen werden: Neben den wenigen als gesichert geltenden
Belegen (5.1.) sollen die zusitzlich von Pringsheim als fiktive Kaufpreisdarle-
hen qualifizierten Texte angefiihrt werden (5.2); ein weiterer moglicher Beleg
rundet die Darstellung ab (5.3).

18 PRINGSHEIM 1950, 246; Pfeifer 2010, 150.

19 PRINGSHEIM 1950, 247-249.

120 PRINGSHEIM 1950, 250, insbes. A. 1.

121 WALSER 2008, 118.

121G VII 3172, vgl. dazu MITTEIS 1891, 469-475.

123 PRINGSHEIM 1950, 247; THUR 2009, 1269-1274; THUR 2010, 757-760.

124 P Cair. Zen. 59001 (= Sel. Pap. 66 = PSI 321) (273 v. Chr.); P.Cair. Zen. 59149 (256 v. Chr.);
P.Cair. Zen 59269 (252-1 v. Chr.); P.Col. IV 72 (277-50 v. Chr.); P. Mich. Zen 68 (256 v. Chr.);
P.Rein. 17 (=MChr.16) (141 v. Chr.); P.Par. 8; BGU I 189 (= M.Chr. 226); P.Oxy X 1281 (= CPJ II
414) (21.n. Chr.); P.Hamb 32 (120 n. Chr.); BGU I1 465 (137 n. Chr.); P.Oxy. II 306 (=P.Cair. Preis.
43) und P.Oxy 11 318 (=SB X 10249).
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5.1. Gesicherte Belege
5.1.1. P.Cair.Zen. 1l 59001 (= Sel. Pap.66 = PSI 321) (273 v. Chr.)

In der objektiv stilisierte Darlehensurkunde wird festgehalten, dass Dionysios
dem Isidoros 34 Drachmen darleiht (Z 4-9 bzw. 29-33):

(...) €ddavewoev Atoviolog Amo-
5 Mwviov Talaiog Tdv mepl Asivwvo Totddh-
oL Opduxt TE00EQUROVTAQOVQML TV AVRO-
$oovog Goyveiov dayUAS TOLOXOVTATED-
000G, TOUTO O’ £€0TLV 1) TYM) TOD Paotxod
oi(tov, TORoV Mg OV0 dQOY UMV TAL VAL EXAOTIL TOV TOW U VA EXAOTOV.

Es hat Dionysios, Sohn des Apollonios, aus Gaza, einer von denen um Deinon, als Darlehen
gegeben, dem Thraker Isidoros, einem derer von Lykophron, dem Inhaber eines Kleros von
40 Aruren, 34 Drachmen, das ist der Preis des koniglichen Getreides, bei einem Zinssatz
von 2 Drachmen fiir jedes Monat.

Mittels dem Vermerk Toto 8’¢0tiv wird eine Wertidquivalenz ausgedriickt:
Der Betrag der Darlehensvaluten entspricht dem Preis fiir den oouinog
o(tog, den koniglichen Weizen, welchen Dionysios an Isidoros verkauft.'
Die Urkunde enthilt ansonsten keine auffilligen Abweichungen von einem
ptoleméischen Darlehensformular, so auch die Strafklausel mit 1 &¢umAilov
(Z 13) und die Praxisklausel (Z 13-14).

Damit liegt der ilteste greifbare — und nach Rupprecht einzige
ptoleméische Beleg fiir ein fiktives Darlehen vor. Kiihnert zieht jedoch auch
dies in Zweifel, indem er generell eine alternative Deutungsmoglichkeit fiir
die TovTo 0’€0Tiv - Klausel vorschligt:'?” ,,Es ist aber auch méglich, dass die
Klausel tovto 0’ €otiv 1j Tiun To0 faciiixo? oitov den Zweck des Darlehens,
vom Schuldner aus gesehen, nennt. Damit wire in der Urkunde angegeben,
wozu das Darlehen aufgenommen wird — ndmlich zum Kauf von Weizen bei
einem Dritten. Die Annahme, dass in der Urkunde auf den Verwendungszweck
des Geldes Bezug genommen werde, ist aber nicht sonderlich iiberzeugend:
Da in dem Darlehensvertrag eine Wertangabe ohne weiteren Zusatz gemacht
wird, liegt es nidher, dass auch das Kaufgeschift die am Darlehen beteiligten

126 _

125 Zu der Diskussion iiber den historischen Hintergrund ist viel diskutiert worden. PRINGSHEIM
1950, 250-253 nimmt an, dass der BooiAkog ... 6itog in Isidoros von Dionysios, einem Mitarbeiter
des Zenon, der konigliches Land bewirtschaftete, verkauft worden sei. Dieser Interpretation stimmen
SEIDL 1962, 122 und RUPPRECHT 1967, 127 zu.

126 Vgl. auch RUPPRECHT 1967, 127.
127 KUHNERT 1965, 21 A. 2.
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Parteien betraf. Kiihnerts Deutung griindet in seiner Ablehnung des fiktiven
Darlehens und ist programmatisch: So unternimmt er auch an anderer Stelle'*®
den Versuch, ein zweipersonale Verhiltnis zu dekonstruieren und damit den

Kreditkauf insgesamt zu hinterfragen.
512.BGU1189 (= M.Chr.226) (17.Aug.7 n.Chr.)

Das Vorliegen eines Kreditkaufes kann jedenfalls dort nicht verleugnet wer-
den, wo Kauf und Darlehen beide ausdriicklich in einer Urkunde erwéhnt wer-
den: So enthélt der Papyrus BGU I 189, eine Darlehensurkunde vom 17. Au-
gust 7. n. Chr. aus dem Arsinoites iliber 72 Drachmen, am Verso den Vermerk:
[Advelo]v dgyveiov (dgayxudv) EP »al modolg Ovou maed Magi[o]
¢ Mecoovfots. In der Urkunde selbst nur die Rede von dem Darlehen: Der
anfangs subjektiv stilisierte Text wechselt bei der Unterschrift des (fiir den
schreibunkundigen Darlehensnehmer) unterzeichnenden Panephrymis in eine
objektive Stilisierung. Kiihnert hilt fest, dass es den Parteien auf die Ubergabe
des Esels gar nicht mehr ankomme, sondern einzig darauf, die Vorteile zu nut-
zen, die das Darlehensformular hinsichtlich Praxis- und Strafklausel bietet.'?
Hier ergibt sich der Kreditkauf des Esels nur aus dem Kontext."** Schon Mitt-
eis hat die Frage, warum hier der Darlehensnehmer gleichzeitig einen Esel
kaufen sollte, wie folgt beantwortet:'*! | Ich vermute, dass das ddvetov nichts
weiter ist als der nicht bezahlte Kaufpreis, der in dieser Form verschrieben
wird

5.1.3. P.Miinchen Ill 1,52 (= P.Phrour. Diosk.8) (2. Jh.v. Chr.)

Atoorovidel 1[ylepove xol
doovpdoymt maa IMeteydvrog
€VIIOQOV TMV A0 TOD OQUOV.
AdroD oL VIO ZTOTONTLOG

5 oivoramiiov Tdv € Hoa-
nhéovg mohews. dpelhwv
Y60 poL QOGS TRV 0D 1}yo-
dxn mae” €pod oiv[o]u
yaAxod (tédhavta) p Avo, MV xol

126 P .Hamb. I 32; siehe dazu unten unter 5.1.7.
122" KUHNERT 1965, 26-27; allerdings sind eben diese Klauseln nicht erhalten.

130 PRINGSHEIM 1950, 257; KUHNERT 1965, 26-27; RUPPRECHT 1967, 119.127; PFEIFER 2010, 152;
PFEIFER 2013, 107.

131 MITTES — WILCKEN 1912, 247.
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10 ¥..xewdyoadov avtod Exw,
ToTOG AmafL]topevog
TAEOVAXLG O[V]y, VITOUEVEL
AmoOLdOVaL, GALG OLATAOVA LUE.
OL0 A&, €av palvnTon,
ovvtaEan [dloparioacOon
aUTOV PéYQL TOD TV ATo-
doaiv [u]ot aitov motoaoat.

An den Kommandanten und Phrourarchen Dioskurides von dem Kaufmann Petechon, an-
sdssig im Hafen. Ich erleide Unrecht von dem Weinverkdufer Stotoetis aus Herakleopolis;
er schuldet mir namlich fiir die Bezahlung von Wein, den er von mir gekauft hatte, 40 Ta-
lente und 4470 Drachmen in Kupfer, wortiber ich auch einen Schuldschein von ihm besitze,
und obwohl ich diese mehrfach eingefordert habe, ldsst er sich nicht dazu herbei, sie zu
bezahlen, sondern nasfiihrt mich. Daher bitte ich, falls es dir recht scheint, zu befehlen, ihn
in Gewahrsam zu nehmen, bis er mir bezahlt ...'*

Die vom Herausgeber mit ,,An Dioskorides wegen Schulden® betitelte Einga-
be an den Phrourarchen Dioskurides ldsst folgenden Sachverhalt'** erkennen:
Der Kaufmann Petechon bittet um Hilfe, da ihm der der Weinhédndler Stotoe-
tis aus Herakleopolis seine Schulden aus dem Weinkauf (40 Talente und 4470
Kupferdrachmen) trotz wiederholter Aufforderung nicht gezahlt hat. Petechon
betont, dass er das Bestehen der Schuld durch ein yeldyQapov beweisen
konne (Z 9-10): (...) @V xai | %.. xeW00y0adov avtod &xw."* Jordens hat
auch diesen Text zu den Kreditkdufen gezihlt.!** Dies setzt allerdings voraus,
dass das yelp6yoadov der Darlehensurkunde entspricht.

5.14.PRein.17 (= P.Dion9=M.Chr.16) (141 v. Chr.)
AuchderTextvonP Reinl7,einerPetition (évtévElg) andasKonigshaus,enthélt

einen Hinweis auf die Kreditierung der Kaufpreiszahlung:'*® Kephalos hat von
Lysikrates WeingekauftunddenKaufpreisvon24 Talentengestundeterhalten.'*’

132 Ubersetzung D. HAGEDORN, P.Miinch. I1I 1,52 ad locum.

13 Vgl. dazu die gute Zusammenfassung von KRAMER 2004, 243.

13 D.HAGEDORN in P. Miinch III 1,52,10 ad locum gibt an, dass die ersten Buchstaben der Zeile
10 mit yaQ, yat, xah, you oder yov erginzt werden konnten, was aber aufgrund des durchwegs
sinnvollen erhaltenen Textes nicht notwendig ist.

135 JORDENS 1998,263 A. 2.

13 Der Herausgeber verweist P. Miinch. IIT 1,52,10 ad locum auch auf P.Ryl. IV 58545, wo
beziiglich einer Darlehensschuld von dpayypdg dvo gig Tovg T[OROVG] TOV dPell[opuévmv] raTd
10 %eoY0u[doV] zu lesen ist.

137 PRINGSHEIM 1950, 256.
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Dazu verweist er auf ein yelpoyoadov (Z 7-13).138

ToD YaQ %N (ETOVG) OVNOUUEVOU LoV TR TOD €y[raho]upuévou oivou %o(ug)
T, TS O¢ TO-
TOWV CUVAYOUEVOV TUNS XA(A%OD) (TAAAVTOV) %O TQOEUEVOU LoV AUTMOL
¥ewo[yolagpov, 0 dwaocad[e]l
™V ®oTOBOATV UTOL TT[oL]joacBol Em TV € TV TOTWV ZoT[{Jwvog
ToGmetov
10 €v Tl onuovOEvTL xedvmL, 810 xal v Tdl Iafy]®v unvt Tod attod £Ttoug
duaryodipovtog
[po]v émi TV mEOoEENUEVTY TOD ZwTinvog TedmeCav amd Tod
TOOLETTAUEVOU
[eparaiov ya(hxod)] (Tdhavta) vy dxorohBms xol 0<i>g 0g oUVNAAX)KELY,
70,0’ 0L %ol MaPBOVTOE pou
[Gmoyfis o0]pPolov

Im 28. Jahr habe ich gekauft von dem Klédger 300 chous Wein um einen Preis von insgesamt
24 Kupfertalenten und ich habe als Leistung diesem ein Chirographum iiberlassen, das
genau anzeigt, dass ich ihm die Zahlung erbringen werde bei der ortlichen Bank des Sotion
zu der angegebenen Zeit; deshalb habe ich im Monat Pachon desselben Jahres angewiesen
bei der vorher genannten Bank des Sotion, anzurechnen auf die getrennten Gesamtsumme,
eine Anzahlung von 13 Kupfertalenten, vereinbarungsgemaf, wofiir ich auch die Urkunde
einer Quittung iibernahm.

Die Kreditierung des Kaufpreises folgt aus dem Relativsatz, der das
¥eOyoadov niher erldutert und angibt, dass die Transaktion iiber das Bank-
haus des Sotion durchzufiihren war: ye10yQadpOV, O doCAPEL TNV HOTO-
BoAnv avtdr mowoaocOat. Da die Buchung im Zeitpunkt der Erstellung der
Urkunde erst erfolgen soll, ist mit dem Herausgeber ein Fehler anzunehmen,
da der Schreiber den Infinitiv Aorist moufjoa.oBau anstelle des Infinitiv Futur
mounoeoOon gesetzt hat.'*

Das Verb mpoiévau bezeichnet hier die Leistung, die anstelle der oder als
die Zahlung erfolgt.'* Kephalos iiberldsst dem Lysikrates die Urkunde iiber
den gesamten Preis, die angibt, dass ein Teil der Summe iiber Sotion geleistet
werden soll.'*!

138 Dieses ist wie in P.Paris 8 (dazu sogleich unter 5.1.5) in demotischer Sprache verfasst, vgl. dazu
RUPPRECHT 1967, 129.

13 Vgl. auch Papyrus Th. Reinach, Papyrs Grecs et Demotques. Recueilles e Egypte et publies par
Theodore Reinach, Paris 1905, 57 (P.Rein I 7,9 ad locum).

140 Vel. LSJ s.v. mooinw unter Verweis auf P.Hib. I 76,2, wo damit die Leistung des Pachtzinses
ausgedriickt wird.

41 Auch Platon leg. 849¢e bezeichnet den, der eine der Leistungen beim Barkauf kreditiert, als 6
O¢ mpoépevog mg moteVmv; vgl. dazu oben unter 3.1. Dort freilich bezieht sich das Verb auf den
Kreditgeber und nicht auf den Kreditnehmer wie in P.Rein [ 7 Z 8.
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Wie der Petent angibt, erfolgte die erste Teilzahlung von 13 Talenten
schlieBlich auch wie vereinbart iiber die Bank des Sotion (Z 10-13), eine zwei-
te Teilzahlung (11 Talente) habe Kephalos in bar entrichtet (Z 13-15). Lysik-
rates behauptete jedoch, dass diese nicht erfolgt sei, und droht dem Kephalos
mit Exekution.'** Vor dem Strategen habe Lysikrates deshalb die Stellung von
Biirgen verlangt, welche die Zahlung der 11 Talente innerhalb der néchsten
drei Jahre besichern sollten.'** Pringsheim hat aus der Tatsache, dass von dem
Weinkauf in der Folge iiberhaupt keine Rede mehr ist, geschlossen, dass das
XEWOYQOPOV mit einer ovyyQadr davelov'* gleichzusetzen sei.'* Dies
lasse auf ein fingiertes Darlehen schliefen.'*

5.1.5.P.Par.8 (= SB VI 9420) (129 v. Chr.'¥’)

Gegenstand der Beschwerdeschrift einer Getreidehéndlerin, vielleicht an den
Agoranomen,'*® ist das Ausbleiben einer Zahlung fiir die Getreidelieferung
an das Heer, wobei der Kaufpreis gestundet worden war. Ausdriicklich wird
dabei auf die Ausstellung einer Darlehensurkunde in 4gyptischer Sprache ver-
wiesen (Z 4-12):

(-..), CLYYQOYAUEVWV HOL VTV
®oTa ovyyeadnVv Ai[yvmrilov daveiov
[yaA]noD TadA(ovTa)g (QoyIas) A TV Tueod Q
OV fuey St avtdv [magape[petlonxvia]
Tolg €V T® onpelw av[t]dv oteatid[Toug],
&d” @ duaydpovot pot avTd &V TH
10 PaguodfL unvi Tod avTod (toug) 1) OTL €[v]
[T]® Moy @ve pnvi T& 00 TA TODTO TE Hal TO
NuloIhov. (...)

142 Kephalos spricht einleitend davon, dass er mit Sklaverei bedroht sei — dazu vgl. JORS 1919,
21-22 A. 1.

143 Zum Sachverhalt vgl. JORS 1913, 145-146.

14 Zur objektiv stilisierten ovyyoadn davetov als dem in ptolemédischer Zeit vorherrschenden
Urkundentyp vgl. zuletzt PLATSCHEK 2013a, 246-247.

145 So spricht auch RABEL 1907, 326 von einem ,,Schuldschein, den ein angeblicher Gliubiger von
den Verwandten des Schuldners erpresste”.

146 PRINGSHEIM 1950, 256: “Probably Kephalos aknowledged his debt in a new deed, when the
sureties were given. This deed at least, if not the note, was a ovyyoapn daveiov.”

147 So datiert von den Herausgebern von P.Paris 8; anders PRINGSHEIM 1950, 256, der 138 v. Chr.
angenommen hatte.

148 Vgl. dazu die Herausgeber P.Paris 8, S. 174: “Ce papyrus, dont le commencement a disparu,
était probablement adressé a I’agoranome qui surveillait les transactions commerciales.”
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(...) und sie stellten mir eine syngraphe aus in dgyptischer Sprache iiber ein Darlehen von 6
Kupfertalenten und 4000 Drachmen, den Preis von 100 (Artaben?) Weizen, wovon ich zu-
gemessen habe den Soldaten in ihrer Einheit, unter der Bedingung, dass sie es mir anweisen
im Pharmouthi desselben Jahres oder, wenn erst im Monat Pachon, dass sie diese Summe
zahlen und noch ein Hemiolion.

Andere Kornlieferanten seien in bar ausbezahlt worden (Z 12-14). Die Be-
schwerdefiihrerin aber hat den Zahlungstermin um ein weiteres Jahr hinaus-
geschoben und auch jetzt von ihren Kédufern noch immer kein Geld gesehen
(Z 14-16):

(...) »oimeQ GAM®V TV Opoimwv pfot]
TTOQOYQTLOL EIANGOTWV TV TLUNV
TOU AVTMOV TUEOD, CUUTEQLEVEVIYEV[NC]

15 8¢ p[ov] toig évrarovpévolg dALov EViavTo[v]
€va, vuvl mheovanig [dm]attohuevol
o d[m]odidwot.

(...) und obwohl andere, mir vergleichbare sofort den Kaufpreis fiir ihren Weizen erhielten,
und ich den nun Beklagten ein weiteres Jahr (zur Zahlung) gewihrte, zahlen sie nicht, ob-
wohl ich es nun schon mehrfach verlangt habe.

Der Text fiihrt eindringlich die Probleme vor Augen die sich dann ergeben,
wenn ein Kauf nicht als Bargeschift abgewickelt wird wie mit anderen
Getreidelieferanten. Somit beruft sich die Antragsstellerin auf die ovyyoadn
davelov, aus der sie auch klagen kann.'¥

5.1.6. P.Oxy. X 1281 (= CPJ 11 414) (31. Dez. 21 n. Chr.)

Der Text ist die subjektiv stilisierte Kopie (qvtiyoadov) der Darlehensurs
kunde (Z 4-15), von der selbst am Papyrus nur noch die Praxisklausel erhalten
ist (Z 1-3). In der fiir die vertragliche Einigung relevanten Passage der Kopie
bestitigt der Leinenweber Harpaesis den Empfang eines Darlehens von Joseph
in der Hohe von 300 Silberdrachmen.'”® Dies entspricht dem Wert von 100
Leinengewindern (Z 5-7): avtiyoo(pov). Agmaiows ITaveiuwog Aivupog |
0edAVIoUOL TV TELUNY TOV EXATOV | MveV ZivuQoutin®V COUXLpVRO[ V],
| Tag Tob dy(veiov) (doayuac) T xeparaiov (...). — Kopie: Ich, Harpesis,

149 PRINGSHEIM 1950, 256; KUHNERT 1965, 24.

150 Die Zahlung dieser 300 Drachmen wiederum soll unter der Bedingung erfolgen, dass vom
Gldubiger eine Rechnung gelegt wird, wovon weitere 50 Drachmen abhingen, vgl. dazu die
Ausfiihrungen des Kommentars der Herausgeber (P.Oxy X 1281 Z 9-10 ad locum): Es ist unklar,
wem die Rechnung gelegt werden soll und inwiefern die weiteren 50 Drachmen davon abhéngen.
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Sohn des Panrymis, Leinenweber, habe als Darlehen aufgenommen den Preis
von 100 .. Leinengewdindern aus Sinaru, insgesamt 300 Silberdrachmen
(...

Kiihnert hat diesen Text dazu genutzt, um aufzuzeigen, wie schwierig es
ist, bei der Interpretation griechischer Urkunden mit romischrechtlichen Ka-
tegorien von Kaufvertrag und Darlehen zu operieren.!>

5.1.7.P.Hamb. 132 (17. Jdnner 120 n. Chr.)

In einem weiteren Text wird die Wertangabe fiir Waren herangezogen, um
einen Darlehensbetrag niher zu spezifizieren. So spricht in P.Hamb. I 32 der
Darlehensnehmer, ein Isis-Priester, davon, dass er von einer Erbengemein-
schaft (vertreten durch deren ¢poovtiotiic Eudaimon) 18 Drachmen d&smo
Tufg tueod erhalten habe.'™ Die im gegebenen Zusammenhang wesentli-
che Vertragsklausel lautet (Z 6-16): 6po[A]Joyd €yerv mopd 0ot Amo Tupig
n[v]ool dyveiov Zefaotod vouiolpatog dQayuas deraorT® W, | Ag
®al AmodmMow ool Gvev maong | vmepbéoewe g IMadve unvog to |
éveotd(tog) tetdeT[o]u (tovg) Adoravod KaioaQog ... — Ich bestitige
von dir zu haben zum Preis von Weizen 18 Silberdrachmen, die ich dir ohne
Umschweife zuriickzahlen werde bis zum Monat Pauni des vierten Jahres der
Regierung Kaiser Hadrians (...).

Der Herausgeber des Hamburger Papyrus vermutet, dass hier eine Novation
vorliege und ein Getreide- in ein Gelddarlehen umgewandelt werde:'>* , Die
18 Silberdrachmen vertreten den addrierten Teil eines urspriinglichen
Getreidedarlehens, das noch zu Lebzeiten des Apollonios erfolgt ist. Jetzt,
Mitte Januar, verpflichtet sich der Darlehensnehmer nach dem Tod des
Apollonios dem ¢poovTiotis seiner Rechtsnachfolger gegeniiber, einen Teil
in Geld zuriickzuzahlen . Aufgrund der ndheren Bestimmung der Silberdrach-
men durch die Zusatzinformation, dass dies dem Preis fiir Weizen entspreche,
ist jedoch auch hier eher von einem Getreidekauf des Isis-Priesters auszu-

51 Die Bedeutung des gut lesbaren Wortes copxapux@v ist unbekannt. Die Herausgeber von
P.Oxy. X 1281, B. P. Grenfell and A. S. Hunt, sprechen von ,,/inen cloth of special quality*.

152 KUHNERT 1965, 27: ,,In der Einstellung des Schreibers ist also eine gedankliche Vermischung
von Kauf und Kredit zu beobachten, die die scharfe romischrechtliche Trennung von Kauf und
Darlehens als ungriechische entlarvt .. *.

153 Vgl. WILCKEN 1970,1290 § 109; IT 1535 (2. Jh. v. Chr.).

134 P Hamb.132,S 141; vgl. weiters WEBER 1932, 13 A 4, der andeutet: ,,Hier scheint mir (...) auch
die Auffassung moglich zu sein, dass es sich um einen Getreidekauf handelt, wobei der Kaufpreis
kreditiert wurde "
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gehen, der den Kaufpreis kreditiert erhélt.'>> Wieder hat Kiihnert eine alter-
native Interpretation angeboten: So konnte seiner Meinung nach die Anga-
be amo Tfc mveod auch dazu dienen, um damit die Herkunft des Geldes
ndher zu bestimmen: Das Geld stamme aus einem Getreideverkauf, den der
Darlehensgeber Eudaimon zuvor getitigt habe:'>® Der Vermerk &mo tiuig
ol (,aus einem Kaufpreis fiir Weizen) ldsst ein solches Verstindnis
des Textes zwar auch zu. Wie bei der Interpretation von P.Cair. Zen. 59001
erscheint es jedoch weder schliissig noch notwendig, hier zu vermuten, dass in
der Urkunde auf eine mit dem Darlehen nicht unmittelbar in Konnex stehende
Transaktion Bezug genommen wird, zumal auch keine dritte Partei genannt
wird, die dem Darlehensgeber das Getreide abgekauft haben konnte.

5.2. Weitere Belege nach Pringsheim

Noch weitere Texte hat Pringsheim in die Liste der fiktiven Kaufpreisdarlehen
aufgenommen. Der Sachverhalt des liickenhaft tradierten P.Cair. Zen. I1 59149
(27. August 256 v. Chr.) konnte folgenden Inhalt aufweisen: Ein gewisser
Artemidoros beschwert sich bei Zenon, dass Agathinos den Preis fiir gekauften
Wein nicht bezahlen mochte. Dies lieBe sich allenfalls aus Z 3: tod oivov
AAL’ 00de dgayuny wiav erschlieBen. Der Gebrauch des Verbs mmotevewv
in der ersten Person (Z 6: €i ol memotevrapev) und somit bezogen auf
den Beschwerdefiihrer konnte andeuten, dass der Preis kreditiert worden war.'>’
Zenon soll Agathinos zur Zahlung (Z 4: [ov]vavayrdoog avtov TO [Te]
ayULoLov Nuiv dmodovvar), aber auch dazu zwingen, im Serapeion unter
Eid Rechnung legen bzw. gestehen solle, dass er den Kauf getiitigt habe (Z 5:
AOyov opooavto v Tl Zoameimt og mémgatal). Dass sich Artemidoros
hier an Zenon wendet, und ihn — so die Interpretation Pringsheims — darum
bittet, Druck auf das Gegeniiber auszuiiben, konnte darauf beruhen, dass
Artemidoros ,,nichts in der Hand hat“, also auf keine Darlehensurkunde
verweisen kann. Somit sei die Durchsetzung der Kaufpreisforderung
gerichtlich gar nicht moglich.'*

In P.Cair. Zen. II 59269 (1. Juni 252 v. Chr.) vermutet Pringsheim hinter
der Formulierung »otd ovyyoadiv (...) mpdownv mv (Z 25-26), dass der

155 PRINGSHEIM 1950, 257; KUHNERT 1965, 151.
156 KUHNERT 1965, 151 Anm. 3.

157 PRINGSHEIM 1950, 254.

158 PRINGSHEIM 1950, 254.
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Preis fiir verkauftes Gemiise in Form eines fiktiven Darlehens gestundet
worden ist.!

In P.Col. IV 72 (255-50 v. Chr.) werde die Klage auf Zahlung eines
Kaufpreises nicht auf den Kaufvertrag gestiitzt, sondern auf einen zusitzlichen
Vertrag (eine ovyyoadn daveiov).'® SchlieBlich rekonstruiert Pringsheim
das Vorliegen eines Kreditkaufes auch fiir die Texte P.Mich. Zen. 68 (256
v. Chr.),'"" BGU II 465 (137 n. Chr.)'*> und die Kreditierung des Kaufpreises
fiir ein Haus in P.Oxy. II 306 (= P.Cair. Preis. 43) sowie die Quittung fiir die
erfolgte Zahlung des Kaufpreises in P.Oxy II 318 (= SB 10,10249), beide aus
58-59 n. Chr.'®?

5.3. Ein moglicher weiterer Beleg: P.Louvre I 18 und P.Louvre I 12
(141/140 n. Chr.)?

Ein weiterer Papyrus soll hier angefiihrt werden, um zu zeigen, wie schwierig
es ist, ein Darlehen als fingierte Kaufpreiszahlung zu ,.enttarnen®:

P.Louvre I 18 enthilt ein verzinsliches Darlehen von vier Personen iiber
524 Drachmen vom 10. September 141 v. Chr. Drei der Médnner stammen aus
der Soknopaiou nesos: Apynchis, Sohn des Panephremmis, Enkel des Apyn-
chis; Satabous, Sohn des Stotoetis, Enkel des Pannomieus; Pekysis, Sohn des
Panephremmis, Enkel des Horos. Der vierte Darlehensnehmer, Pemmenes,
Sohn des Mythes, ist aus einem Dorf, dessen Name nicht lesbar ist. Fiir die
Zahlung des Darlehens ist mit 17 Tagen eine duferst kurze Frist vereinbart.
Da der Vertrag durchgestrichen worden ist, ist anzunehmen, dass das Darle-

% PRINGSHEIM 1950, 254-255.
% PRINGSHEIM 1950, 255.

19 Vgl. PRINGSHEIM 1950, 255. 400 Drachmen einer Kaufpreisschuld von 688 Drachmen werden
in bar bezahlt, der Restbetrag wird gestundet, ihm mittels eines Briefes (¢rwotohn) €ydoyg)
Einklagbarkeit verlichen: ,,/n this written guarantee the purchaser promises to pay the credited part
of the price.”

12 PRINGSHEIM 1950, 258 vermutet, dass hier, da ein Teil des Kaufpreises von 300 fiir Korn in bar
bezahlt wurde (152), der Rest kreditiert wird.

163 PRINGSHEIM 1950, 260-261 vermutet, dass die beiden Texte zusammengehoren: Beide nehmen
Bezug auf den Kaufvertrag zwischen dem Antiphanes (der die Geschifte fiir seinen minderjidhrigen
Sohn fiihrt) und dem Kéufer Tryphon iiber ein Haus. Die Urkunde des Kaufvertrags ist nicht erhalten.
Die Zahlung des Kaufpreises wird gestundet, der Schuldschein dariiber ist P.Oxy II 318. Dabei
komme zu dem iiblichen Darlehensformular die vereinbarte Bedingung, dass mit der Zahlung die
Eintragung vorgenommen werden miisse, was einem Eigentumstransfer gleichzusetzen sei (261
A.1). Tryphon leistet schlieBlich und erhélt dafiir eine Quittung (P.Oxy. II 306). Die Zeitgleichheit
der Dokumente Kauf und Darlehen werde in P.Oxy II 318, 14-15 aufgrund der beiden Perfektformen
ad’ OV | émganey 6 dedavermg sogar angesprochen (262 A. 2).

DER KREDITKAUF IM GRIECHISCHEN RECHT 207



hen fristgerecht zuriickgezahlt wurde; dafiir spricht auch, dass die Urkunde
am Leistungsort (Soknopaiou nesos) gefunden worden ist.

Auffillig ist nun, dass auf dem Verso der Urkunde ein Kamelkauf ver-
merkt ist (P.Louvre I 12). Ein Zusammenhang zwischen den beiden Urkunden
besteht immerhin aufgrund der Tatsache, dass der Kamelhéndlers Panephrem-
mis aus P.Louvre I 12 der Vater eines der Darlehensnehmer (Pekysis) aus
P.Louvre I 18 ist.

Es wire daher reizvoll, eine Parallele zu dem Eselkauf in BGU I 189 zu
konstruieren, zumal der genaue Zweck des Darlehens nicht aus dem Text der
Urkunde hervorgeht.'* Dies scheitert aber aus mehreren Griinden: (1) Die
Parteien des Darlehens und des Kamelkaufes sind nur teilweise identisch. (2)
Zwischen den beiden Rechtsgeschiften besteht kein erkennbarer inhaltlicher
Konnex: dariiber hinaus divergieren die Summen - das Darlehen wird tiber
den Betrag von 524 Drachmen abgeschlossen, wihrend der Kamelpreis bei
600 Drachmen liegt.!'> (3) Der Kamelkauf fand vier Monate nach dem Dar-
lehen statt: Eine Qualifizierung als fiktives Darlehen erforderte es aber, dass
der Kaufvertrag vor Abschluss des Darlehens quittiert wiirde. Es konnte daher
eher vermutet werden, dass der Papyrus in der Familie eines der Darlehens-
nehmer spiter einer weiteren Verwendung zugefiihrt wurde.

6. EPILOG

Die hier gebrachte Liste von Urkunden erhebt keinen Anspruch auf Vollstédn-
digkeit. Die zuletzt angefiihrten Texte (P.Louvre I 18 und P.Louvre I 12) ma-
chen deutlich, wie schwierig es ist, ein fiktives Kaufpreis-Darlehen allein auf-
grund des tradierten Wortlauts als solches zu erkennen. Dafiir sind in anderen
Urkunden immerhin Indizien gegeben:

(1) BGU I 189 stellt den seltenen Gliicksfall dar, dass beide Funktionen der
Urkunde, ndmlich Dokumentation des Kaufvertrages und Beweismittel
fiir das Erfolgen der Darlehensauszahlung direkt belegt sind.

(2) In einigen Darlehensurkunden wird der kreditierte Nominalbetrag mit
einer Wertangabe versehen, die sich auf bestimmte Giiter bezieht: Tiun
mueo¥ (P.Paris 8; P.Hamb. I 32) oder tipun td®v éxatov Aivov (P.Oxy.

164 Vgl. dazu auch KRAMER 1999, 248.

195 Zu diesen Betrigen vgl. BAGNALL 1985, 5 A. 11, wo als durchschnittlichen Preis fiir eine
Kamelstute im 2. Jh. n. Chr. 634 Drachmen angesetzt werden.
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X 1281). Der jeweilige Preis wird mit dem Darlehensformular unmittelbar
verkniipft: P.Paris 8 nennt wortlich die ovyyoadn davelov iiber die T
muod; P.Oxy. X 1281 ist subjektiv stilisiert: 0eddviopoL THV TEWNV
TOV Eratov Aivorv; P.Hamb. I 32 gibt mit €yetv o 60D ATTO TUUTS TTUY
00D den die Haftung des Darlehensnehmers (und Kéufers) begriindenden
Tatbestand des ,,Habens* an.

(3) Noch deutlicher zeigt sich dieser Zusammenhang, wenn die Gleichset-
zung zwischen den Darlehensvaluten und dem Kaufpreis mittels der Phra-
se Tobto O’ éotiv erfolgt wie in P.Cair. Zen II 59001.

(4) Andere Dokumente verweisen auf die Darlehensurkunde,'®® die die Ein-
klagbarkeit des Kaufes, freilich aus dem anderen Titel des Darlehens, er-
moglichen: xewpoypadov (P. Miinch. II1 1,52; P.Rein. 1 7) und ovyyoadn
daveiov (P.Paris 8; eventuell P.Cair. Zen IT 59269 und P.Col. IV 72).

(5) Bei wieder anderen Texten (zB. P.Cair. Zen II 59149) kann einzig aus
dem Zusammenhang auf Indizien fiir die Praxis des Kreditkaufs geschlos-
sen werden.

Darstellungen des griechischen Kaufrechts verweisen einleitend oft auf die
griechische Philosophen und deren ,,Kreditfeindlichkeit”. Der Briickenschlag
zu den Dokumenten der Rechtspraxis, die mindestens 100 Jahre jiinger sind
als Platon und Aristoteles, ist aber nur scheinbar ein gewagter: Wie ersichtlich
wurde, stehen etwa hinter den Nomoi eines Theophrast konkrete gesetzliche
Regelungen, die nicht nur die ideologische Verankerung des Barkaufs, son-
dern auch die praktische Problematik des Kreditkaufes aufzeigen. Damit stel-
len sie eine wichtige Komponente fiir die Erfassung der Haftungsbegriindung
im griechischen Kaufrecht dar.

166 Zu den syngraphai vgl. PLATSCHEK 2013a, 246-247 und PLATSCHEK 2013b, 256-259.
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Sale and Community
from the Roman World

EVA JAKAB

Exchange of goods with transferring property rights is an essential part of
every organised human society and economy. All over the ancient world, trad-
ers and consumers negotiated a great deal of sales on local market places.
The legal framework of sale is an indispensable institutional environment of
a functioning economy. Considering the economic approach, sale seems the
most important contract of every private law. Nevertheless the famous Roman
jurist Gaius gave in his Institutiones (a manual of elements of Roman private
law) only a brief summary about sale (Gai. Inst. 3.139-41):

Emptio et uenditio contrahitur, cum de pretio conuenerit, quamuis nondum pretium
numeratum sit ac ne arra quidem data fuerit. nam quod arrae nomine datur, argumentum est
emptionis et uenditionis contractae. (140) Pretium autem certum esse debet. nam alioquin
si ita inter nos conuenerit, ut quanti Titius rem aestimauerit, tanti sit empta, Labeo negauit
ullam uim hoc negotium habere; cuius opinionem Cassius probat. Ofilius et eam emptionem
et uenditionem esse putauit; cuius opinionem Proculus secutus est. (141) Item pretium in
numerata pecunia consistere debet. nam in ceteris rebus an pretium esse possit, ueluti homo
aut toga aut fundus alterius rei pretium esse possit, ualde quaeritur...!

' Gai. 3.139-41: “Purchase and sale are contracted as soon as the price is agreed upon, although
the price may not have been paid,'"’ or any earnest money given; for what is given by way of earnest
money is only a proof of the conclusion of a contract of purchase and a sale. (140) Moreover, the
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Gaius underlines merely the main requirements of a legally enforceable ob-
ligation arising from a sale business. He maintains the relevant points of a
valid obligation, suitable for the Roman authorities — the turning point if a
claim can be raised before a Roman court (actio nata est). In classical Roman
law it was sufficient to produce proof about a mutual agreement (consensus)
between the parties. The consensus should include the basic elements of the
agreement: the thing sold and the price to be paid for it. Here, Gaius is anxious
to emphasize that widely spread phenomena in local legal cultures like paying
an earnest money do not have any impact on the exact theoretical definition
of having a valid sale obligation. Overhanding an earnest money should be
considered as a strong argument for the existence of a mutual agreement. Any
further theoretical setting is merely stressed for the price: What are the main
requirements for a valid price setting? Where are the limits of its specifica-
tion? His plausible examples might have been chosen from every day market
practice. In the following, Gaius gives also a short introduction to the history
of sale transactions. His main aim is to indicate the every now and then nar-
row borders between the legal conception of exchange (permutatio) and sale
(emptio venditio).

For first sight it is rather astonishing that a really important contract like
sale is treated with such leisure in an elementary survey. Centuries later, in
the Digest of Justinian (Corpus Iuris Civilis) sale transactions are dealt with
in a more detailed manner. In the 6™ century, the compilatores collected and
grouped the rich material of decisions and opinions of former Roman jurists in
eight chapters. Of these, three chapters are designed from a rather theoretical
point of view (D. 18.1, 18.2 and D. 19.1? while six mirror decidedly contrac-
tual practice (see D. 18.2-7%). It indicates that the Roman law of sale was a
matter of routine and experience. The rules of concluding a contract, specify-
ing the liability of the parties and allocating special risks seem deeply rooted
in every day legal practice (law in action). Regarding these characteristics, it

price must be certain; for, otherwise, if we agree that property shall be purchased for the amount at
which Titius may estimate its value, Labeo denies that a transaction of this kind has any force or
effect; and Cassius agrees with him. Ofilius holds that it is a purchase and sale, and Proculus adopts
his opinion. (141) Moreover, the price must consist of money, for it is seriously questioned whether
it can consist of any other property, as for instance, a slave, a robe, or a tract of land.” (Translation
by Francis de Zulueta.)

2 D. 18.1 De contrahenda emptione et de pactis inter emptorem et venditorem compositis et quae res
venire non possunt; and D. 19.1 De actionibus empti et venditi.

3 D. 18.2 De in diem addiction, D. 18.3 De lege commissoria, D. 18.4 De hereditate vel actione
vendita, D. 18.5 De rescindenda venditione et quando licet ab emptione discedere, 18.6 De periculo
et commodo rei venditae, 18.7 De servis exportandis: vel si ita mancipium venierit ut manumittatur
vel contra.
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is of utmost interest to investigate sale documents, also for better understand-
ing the legal thinking of Roman jurists.

1. THE DOCUMENTS

Documents written in Latin are preserved from several regions all over the
Roman Empire.* The Romans used mostly small wooden tablets as writing
material for depicting contracts and wills. Such fabulae seem to have been a
special Roman kind for preserving evidence. Insisting upon this special (and
not very practical) writing material might have had some sacral roots, too.”

The usual measure of tabulae excavated in Italy or in the provinces is ap-
proximately 10 x 15 cm. Commonly two or three thin wooden tablets were
used for documenting a legal transaction. One side of each piece was slightly
deepened and covered with wax and the scribe wrote on this surface with a
metallic switch called stylus. It is obvious that the technology was rather im-
perfect and could not be trusted to offer infallible proof before court: the wax
might have been warmed up and the letters could easily have been erased or
“corrected” by unauthorised hand. To avoid forgery tricks, the notary practice
developed two main types of documents: diptych and triptych. As the names
show the diptych consists of two tablets, a triptych of three. In both, the legally
relevant text was written on the inside faces (scriptura interior), then closed
by a string and sealed by witnesses. The seals must not have been broken or
cut unless before court.

Wood and wax are an extremely sensible material. It is really astonishing
that such tablets should survive to be read today. Indeed, the originals are
mostly broken and it is a great challenge for modern scholars to read them;
recent editions are basically improved by sophisticated digitalised techniques.

My present contribution is restricted to such wooden tabulae including
sale contracts. In ancient times, the choice of a certain writing material and
language meant mostly also a choice of legal culture. Waxed tabulae are writ-
ten almost entirely in Latin and the text follows the rules of Roman law as
practiced in every day business.

All together there are only a few sale documents that survived: we possess
three documents in the archive of the Sulpicii (TPSulp. 42,43 and 44) and fur-

4 Documents in other languages should be excluded from the present overview. Choosing a
language and a writing material meant often choosing a certain legal culture.
> See MEYER 2004, 44-63; GROSCHLER 1997, 18-9 and WOLF 2010, 17-8.

¢ Cf. WOLF 2010, 19-20; CROOK — WOLF 1989, 10-4 and JAKAB 2011, 283-4.
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ther four documents from Herculaneum (TH 59, 60, 61 and 62). It means all
together seven sales from Roman Italy, all of them excavated in the Vesuvius
area. However, there are some further fabulae explored in far provinces: hol-
lows saved a surprisingly rich collection in the gold mines of Dacia (known as
FIRA TIT 87, 88, 89, 907) and single finds came down — unfortunately without
the context of an archive — from other provinces. There are also further docu-
ments composed on papyrus but with a strong influence of Roman law.? A
unique example is FIRA III 137, a receipt of price with guarantee for eviction
(however missing all other usual clauses of a sale). Recently some tablets
were found in Britannia, using slightly different terms but recording obvi-
ously a sale context.” This mixed group of Latin documents with provincial
provenance counts further seven to eight documents.

Checking the contents it can be stated that the majority of sale documents
reports of the sale of slaves. Therefore I focus my present contribution on this
topic. For first sight it is astonishing that the sale of movables gives the major-
ity of written documents in the material excavated yet. In our modern world,
contracts are drawn up in a written form mostly if they concern an immovable
(real estate). Although ancient societies were based on agriculture selling and
buying land among individuals was not really common in every day business.
In the Roman Empire the acquisition of land was mostly connected with state
interference. A piece of land was measured and signed to a private individual
by state authorities.'” Nevertheless, fruitful cultivation required “moving in-
struments” like slaves and animals and these articles became the most impor-
tant ones on ancient markets."!

Indeed, rules of acquiring slaves were the most elaborated part of the law
of sale in ancient Rome. The sale of slaves and that of livestock, the two
movable items that really mattered, may have occurred the most sensible eco-
nomic interests in ancient rural societies. The sale of slaves indicated a serious
market regulation all over the ancient world, a decided state interference in
exchange of goods."”? Considering such a central role of contract models for

7 These tablets are called mancipationes by Vincenzo Arangio-Ruiz while other sale contracts has

the title emptiones venditiones; for a critical view see KUNKEL 1972, 218 ff.

8 For instance FIRA IIT 132 and 136 are written in Latin and designed according to Roman patterns.

On the other hand FIRA III 133, 134, 135 used papyrus and Greek therefore I do not treat these
documents closer. FIRA III 138 is in Greek as well. To papyri with slave sales see STRAUS 2004, 1-8.

° PAUL DU PLESSIS delivers a detailed treatment about it in this volume.
10 JAKAB 2015, 115-9 (forthcoming).

" D.21.1.1pr. Ulp. 1 ed. aed. cur.

12 Cf. for example TEMIN 2001, 173-9; JAKAB 1997, 61-3 and 73-80.
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selling slaves, the contract terms established for this topic can be considered
as a pattern really fit for generalization.

2. CASE STUDIES

In the following I shortly present three sale contracts about slaves coming
from the main archaeological sites mentioned above (Puteoli, Herculaneum
and Roman Dacia). The main aim is to shape the characteristic features of
these documents, their typical formula and legal terms.

2.1 Campanian tablets

The earliest documents, dated in the first century AD, were excavated in the
Vesuvius are.!® Unfortunately there are only a few tabulae with sale contracts
in these collections and almost all of them in a rather poor condition. All
together three fabulae record sales in the archive of the Sulpicii, concerning
business conducted in Puteoli. In the 1% century, Puteoli (today Pozzuoli) was
a major port for Rome and Italy, located in the Bay of Naples. TPSulp. 43
seems to be the best illustration for local sale practice on this busy market
(TPSulp. 43, dated August 21, in 38 AD):*

Tab. IL. pag. 3 (graphio, scriptura interior)

... [solutum e]sse fugit[i]vom, | [errJonem [non] esse [et] cetera | in edicto aed(ilium)
cur(ulium), [qJuae huiusque | an[n]i scripta conprehensaque | ®sun[t], recte praestar[i et d]
uplam | [p]ecuniam ex form[ula], ita | [u]ti [ad]solet, recte [dar]i stipul(atus) | [e]st T(itus)
Vestorius Arpocra mi[n]or | [spo]pondit T(itus) Vestorius Phoenix.|'” Actum Puteol(is) XII
k(alendas) Se[p]t(embres), | Se[r(vio) A]sinio Sex(to) Nonio co(n)s(ulibus).

Tab. I, pag. 4 pars dextra (atramento, signatores)

C(aii) Iulii C(aii) f(ilii) Fal(erna) Senecionis | C(aii) Munni C(aii) f(ilii) Rufi | A(uli) Fufici
Donati | L(ucii) Ponti Philadelphi I° T(iti) Vestori Pho[enicis?] | C(aii) Pacci Felicis | C(aii)
Claudii +++I | C(aii) Matei Primogeni | C(aii) Suetti Damae

13 The tablets TH 59, 60, 61 follow the same pattern, see JAKAB 1997, 165-6.
4 Cf. CAMODECA 1999, 117-9.

15 TPSulp. 43: ,,...to be fulfilled ... not to be a fugitive or a loiterer and so on as written and included
in the edict of the curule aediles for this year, Titus Vestorius Arpocra minor stipulated that the
terms be duly met and and that he be duly paid double the sum in keeping with the formula, as
is customary, Titus Vestorius Phoenix solemnly promised. Transacted at Puteoli on the 12th day
before the Kalends of September under the consuls Servius Asinius and Sextus Nonius. Gaius Tulius
Senecion, son of Gaius, of the tribe Falerna, Gaius Munnius Rufus, son of Gaius, Aulus Fuficus
Donatus, Lucius Pontus Philadelphus, Titus Vestorius Phoenix, Gaius Paccus Felix, Gaius Claudius
..., Gaius Mateius Primogenus, Gaius Suettius Dama.” (Translation after Rowe.)
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The first lines of the document are lost: the names of vendor, purchaser and
the slave sold are missing. From the Syntax it is very likely that a male slave
of unknown age was the object of the business.'® The text as preserved begins
with a guarantee for latent defects, physical and mental as well. The vendor
promised that the slave is of good quality'” — he is not a runaway (fugitive),
not a loiterer on errands or still subject to noxal liability (it means he is free
from liability for unlawful damages).'® In addition, the scribe used a special
term generalizing the liability for latent defects with a hint to the edict of the
aediles curules, the magistrates in charge of market regulations (line 3-5).
From line 5 the main body of stipulation follows: the vendor promised to take
responsibility (praestari) for all possible defects ordered by the aediles and to
pay the double sum in a case of a condemnation.!® From this very stipulatio we
do learn the names of the parties involved: Titus Vestorius Phoenix the vendor
and Titus Vestorius Arpocra the purchaser. As usual in Roman documents the
dating is placed at the end, the years recorded with the consuls. The agreement
was set up in Puteoli and signed by nine seals: the vendor (Tab. II pag. 4 line
5) and eight further persons witnessed the business. The high number of sig-
natores is a clear link that the acquisition of ownership (carried out upon the
sale) may have been recorded as a formal mancipatio .

Closely related is the formula of a sale document from a neighbour city,
Herculaneum, as represented in TH 61 (Triptychon, May 8, 63 AD):

Tab. II, pag. 4 pars laeva — Tab. I, pag. 1 (atramento, tertia scriptura)
I[---]quem|[---]L.Comini

[Primi - - - vendit]oris P. Corneli Pop[p]aei | [Erasti - - -] Ofilli Eleupori emisse " [m]
an[cipioque accepisse se dixit L.] Cominius Primus HS e CCCC | [hominem - - - de] P.
Cornelio Poppaeo Erasto | [libri]pende L. M[ario] Chrys[e]rote

pag. 1

[hunc hominem sa]num furtis noxisque solutum esse | [praestari et, si qui]s eum hominem
partemve quam eius evicerit, quo | [minus L. ComiJnium Primum heredemve eius habere
| [uti frui] possidere recte liceat, simplam pecuniam r[ect]e I° [dari, haec,] ita uti adsolet,
recte praestari stipu[latus] | [est L. Comin]ius Primus, spopondit P. Cornelius Popp[a]eu[s]
| [Erastus] | (Vac.) | A[ct]lum in Pompeiano in figlinis Arrianis Poppaeae Aug(ustae) | VIII
idus Maias I'° C. Memmio Regulo L. Verginio Rufo cos.

1® However, scribes may have ignored grammar and sex by drafting a document, see e.g. CROOK
— WOLF 1989, 1-4.

17 Although GAMAUF 2014, 268 ff. argues for a mental defect I consider it an objective fact — if the
slave already committed a fuga, see for it JAKAB 1997, 127-9.

8 Tt is likely that line 1 can be completed with noxam solutum esse; see more to it soon.

1 D.21.1.1.1 Ulp. — the double of the price paid or the double of the market value. The liability for
eviction investigated ANKUM 1981, 739-92 and HONSELL 1969, 25-6.

20 See for it JAKAB 2014, 221-4 and CROOK 1967, 141.
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Tab. I, pag. 4 pars dextra (atramento, signatores)
[------ 1------ 11 L. Comini? Primi | Q. Grani Abascanti I° Q. Iuni Peregrini | M.
Cerrini Aucti | P. Corneli Abascanti | C. Vibi Fabati | P. Corneli Erasti

The small sized (11,8 x 14,8 cm) wooden tablet is heavily damaged,”' the
first lines almost entirely missing. Nevertheless we do learn the names of the
contracting parties: L. Cominius Primus (line 5) acquired from P. Cornelius
Poppaeus Erastus (line 6) an adult male slave of undefined age. According
to the wording, the parties styled the delivery legally as a traditional manci-
patio — line 7 calls the name of the libripens, L. Marius Chryserotus who is
supposed to hold the scale.” Further research is required to clear if the archaic
formal act has been really effected even at that period of Roman law. The
phrase mancipioque accepisse se dixit, especially the use of the verb dicere
(maintain) seems to be a hint that the formal act of mancipatio was not really
carried out. The document may record the mere declaration of the purchaser
regarding the mancipatio formula. In this case the role of the /ibripens may
have been restricted to that of a witness. In legal life, the mancipatio clause
may have functioned as an alternative to a mere traditio — it could be applied
if both parties were present and the vendor was actually the owner of the thing
sold (and not a mediatory, an agent).

The document was depicted in an objective style, recording the business
in third person singular. It is remarkable that the performance already took
place before the deed was drawn up: the slave was given away and the full
price was paid (or at least the vendor acknowledged that he has received full
payment). The only future obligation stated in the document is the warranty
of the vendor for latent defects and for the case of eviction.”® As to the pos-
sible physical or mental defects, the vendor promised in form of a stipulatio
(formal contract by verbal promise, the purchaser questioning and the vendor
promising) that the slave was handed over in a healthy condition, there is no
disease in the slave, and he is not under noxal liability because of a theft or
any other delictum...

A comparison with TPSulp. 43 shows that the wordings differ: the Puteoli
tablet declares that the slave is not under noxal liability and not a runaway or
loiterer (erro) — closing with a general link to be free of all possible defects
listed in the edict of the aediles curules. In the Herculaneum tablet this link is

2l Here 1 follow the cura secunda of CAMODECA 2000, 66-7.

22 The Sales in the archive of the Sulpicii are very fragmented; the first lines couldn’t be reconstructed

— therefore it can’t be stated if the parties used a mancipatio or not.

23 L. Cominius Primus, the vendor and his successors are liable if the slave should be evicted from

the purchaser (page I, lines 2-5). Nevertheless, the eviction is not subject to this contribution.
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missing and the liability of the vendor is restricted to two major defects: noxa
and disease. In my view, the obvious difference is a strong argument for an in-
dividual designing of such contractual terms. It shows that the warranty clause
was commonly negotiated among the parties. Furthermore we can assume
that giving or denying a warranty had a strong impact on the price.** Drawing
up a sale document was an interactive action between purchaser, vendor and
scribe, shaped strongly by local custom.?

2.2 Tablets from the provinces

Traders and purchasers were aware of the proper legal framework of sales
not only in Campania but even in small humbles in far provinces. Negotiat-
ing on a slave market, they shaped their legal act according to local trading
experiences and basic expectations of Roman law. There are a few examples
of wooden tabulae set up and preserved in Dacia with the main impact that
the actors were astonishingly well informed of the main rules of Roman law as
practiced in Italy. A document from a small humble called Kartum preserved a
slave sale in a rather good condition® (FIRA TII Nr. 87, Triptychon, 139 AD,
scriptura interior):

Maximus Batonis puellam nomine | Passiam, sive ea quo alio nomine est, anlnorum circiter
p(lus) m(inus) sex, empta sportellaria, emit mancipioque accepit I° de Dasio Verzonis
Pirusta ex Kavieretio, | (denariis) ducentis quinque. | Eam puellam sanam esse <<a>> furtis
noxisque | solutam, fugitivam erronem non esse | praestari: quot si quis eam puellam |
partemve quam ex eo quis evicerit |'° quo minus Maximum Batonis, quove ea res pertinebit,
habere possildereque recte liceat, tum quanti | ea puella empta est, <tan>tam pecuniam I'* et
alterum tantum dari fide rogavit | Maximus Batonis, fide promisit Dasius | Verzonis Pirusta
ex Kavieretio. Proque ea puella, quae s(upra) s(cripta) est, (denarios) ducenltos quinque
accepisse et habere | se dixit Dasius Verzonis a Maximo Batonis...”’

2 See for it JAKAB 1997, 195-6.
2 Here I disagree with GARDNER 2011, 416.

2 Kartum may have been a small village in the neighbourhood of Alburnus maior, a gold mine in
the Dacian mountains.

*7 FIRA III 87: “Maximus son of Bato has bought and accepted as a mancipium a girl by name
Passia, or if she is (known) by any other name, m(ore or) I(ess) around six years old, having been
bought as a foundling, for 205 (denarii), from Dasius son of Verzo, a Pirustian from Kavieretium.
It is vouched for that she is a physically sound girl, not charged with theft and damage, is not a
runaway (fugitive) or loiterer to errand; but if anyone shall have claimed back this girl or any portion
of her, as a result of which it is not legal for Maximus son of Bato or him to whom the affair will be
relevant to hold and possess her rightfully, in that case Maximus son of Bato demanded in faith that
the exact sum and an equivalent amount be paid. Maximus the son of Bato asked to be given in faith,
Dasius son of Verzo a Pirustian from Kavieretium promised in faith. Dasius son of Verzo said that he
received and has for this girl, w(ho) i(s) w(ritten) a(bove), 250 denarii from Maximus son of Bato.”
(Translation by Meyer.)
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The document was designed in an objective style, in third person narrative.
The first part of the text summarizes the facts, the most important terms of
the agreement: the name of the parties and the thing sold. A certain Maximus,
son of Bato purchased a slave girl called Passia, who was approximately six
years old.”® The phrase empta sportellaria seems to be a hint that the girl may
have been turn out as a baby then found by someone and brought up, probably
with the intention for selling her later with a considerable profit. The vendor
is Dasius, son of Verzo, from the tribe of the Pirustanians originating from the
village of Kavieretium. The price, agreed and already paid before setting up
the present document, counted 205 drachmas.” The contracting parties, Maxi-
mus Batonis and Dasius Verzonis, are obviously peregrines living in Dacia.*
There is no trace of any of them possessing a Roman citizenship.’!

The second part includes the guarantee of the vendor, a stricti iuris stipu-
latio for undisturbed enjoyment and quality of the slave girl — with a closely
related wording as we have seen it in Puteoli.” Nevertheless, here we can
observe a more extended warranty: the vendor promises that Passia is healthy
(free from diseases), she is not under noxal liability and not a runaway or loi-
terer (erro). In lines 8-17 follows an elaborated guarantee for the case of evic-
tion designed as a stricti iuris stipulatio duplae — as usual in Latin sale docu-
ments. Afterwards Dasius states that he has already received the full price, the
205 denarii for the slave girl.

The similarity of the wording of all three sale documents treated above
is really striking although their geographical, legal and cultural environment
rather differ.* The first comes from the rich harbour of Puteoli, from the very
heart of Campanian business life and was set up at the beginning of the first
century AD while the last was drawn up almost hundred years later in a far
province, Dacia, in a just established Roman economy and population, in rath-
er poor circumstances. Depicting their business, obviously the parties and the
scribes convulsively hold on classical Roman patterns but cared not even of
basic legal capacities like citizenship. The documents follow almost in every

% Commonly slaves acquired by sale were re-named by their new proprietor; therefore the
uncertainty; cf. Varro ling. 8.21.

2 KUNKEL 1972, 218 ff.

% Bato may have an Illyric affiliation and Dasius Verzonis belonged to a tribe that was settled by
the emperor Traian to Dacia, see POLAY 1972, 128.

31 POLAY 1972, 130.

32 To the problem of using a Roman formula by peregrini see JAKAB 1997, 168 with further
literature.

3 TH 60 represents a slightly different formula, see JAKAB 1997, 281-5.
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detail truly the main expectations of classical Roman law. The texts focus
merely on the main legal consequences derived from the business. They re-
cord the transfer of ownership, the mutual past fulfilment of contractual duties
and the only future obligation, the guarantee of the vendor for latent defects
and eviction.

On a market place controlled by Roman authorities a seller was expected
to disclose any disease or defect in the slave and to protect the vendor against
eviction. The proper contract terms as expected by Roman authorities were
commonly summarized in manuals (leges venditionum¥) and copied all over
the Roman Empire. Local custom may have shaped the general patterns that
were carefully applied for the concrete negotiation: the vendor took over the
liability for some defects but he may have let out others.

Selling and buying, participating in a flourishing exchange of goods re-
quired talent and experience. Circumscribere, cheating was allowed up to a
certain level notwithstanding the rules of the market. Negotiating the price
and the concrete terms of the sale (lex contractus) belonged mainly to private
autonomy and it meant also a considerable amount of personal risk. Cunning
fellows like slave traders knew the ropes. Especially ancient literary texts give
a plausible hint at usual trading habitude and vendor’s tricks in every day
business. A rather convincing example is a sophisticated epistula of Horace
quoting phrases commonly cried out by slave merchants on the market (Hor.
epist. 2.2.4):

My Florus, loyal friend of great and good Nero, suppose someone by chance should
wish to sell you a slave, born at Tibur or Gabii, and should deal with you thus: “Here’s a
handsome boy, comely from top to toe; you may take him, to have and to hold, for eight
thousand sesterces; home-bred he is, apt for service at his owner’s beck, knows a bit of
Greek learning, and can master any art; the clay is soft — you will mould it to what you
will; moreover, he will sing for you over your cups in a sweet of artless fashion. Too many
promises lessen confidence, when a seller who wants to shove off his wares praises them
unduly. I am under no constraint; I have slender means, but am not in debt. None of the
slave-dealers would give you such a bargain; not everyone would easily get the like from
me. Once he played truant, and hid himself, as boys will do, under the stairs, fearing the
hanging strap. Give me the sum asked, if his running off, duly noted, does not trouble you™:
the seller, I take it, would get his price without fear of penalty. You bought him with your
eyes open — fault and all; the condition was told you; do you still pursue the seller and annoy
him with an unjust suit?*

3 See for it JAKAB 1997, 157-61.

3 Hor. epist. 2.2.4: Flore, bono claroque fidelis amice Neroni,| siquis forte velit puerum tibi venere

natum | Tibure vel Gabiis et tecum sic agat: ‘hic et | candidus et talos a vertice pulcher ad imos |
fiet eritque tuus nummorum milibus octo, | verna ministeriis ad nutus aptus erilis, | litterulis Graecis
imbutus, idoneus arti | cuilibet: argilla quidvis imitaberis uda; | quin etiam canet indoctum sed dulce
bibenti. | multa fidem promissa levant, ubi plenius aequo | laudat venalis qui volt extrudere merces:
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In his elegant letter addressed to his friend Florus, Horace developed a delicate
description of the typical trading convention on the market laces of Rome. He
quotes truly the common wording of sale offers as announced by sellers or by
auctioneers. The poet creates an impressing set of fictitious leges venditionis
copying real trading practice: a slave merchant just recommends his goods
praising a young male slave rather cunningly: telling long tales about his ben-
efits he tries to hide a basic failure, that of his being an erro (or perhaps fugi-
tivus), a loiterer on errands or a runaway slave.* Here, Horace sought just for
excuse for his laziness in writing. He argues that he can’t be blamed because
he warned Florus of his being a bad correspondent. A previous warning is a
real exculpation as it is commonly accepted in trading with slaves. Horace
built the metaphor with uncommonly great artfulness and accuracy borrowing
phrases as cried out by merchants.

Facing hidden tricks of professionals as depicted by Horace the consum-
ers of Rome seem to have been rather defenceless. Roman authorities recog-
nized soon the high risks connected with the acquisition of slaves and sought
to introduce some types of sate control. A certain level of state interference
seemed indispensable for the protection of private individuals participating in
the exchange of goods.

3. INVESTMENTS AND STATE INTERFERENCE ON SLAVE MARKETS

Sale contracts represent the legal framework for exchanging goods; they can
be considered as the most important obligation in every economy. Notwith-
standing, the famous jurists of ancient Rome did not care too much of theo-
retical rules regarding sale. As we have seen above, the law of sale was ruled
mostly through trading conventions and contract formulas.?” Despite of seem-
ingly negligent legal theory, Roman communities showed a serious interest in
slave markets — whereas slavery was an integrative and important part of an-
cient cultures. It really mattered where and how the many slaves were traded.*®

| res urget me nulla; meo sum pauper in aere. | nemo hoc mangonum faceret tibi; non temere a me
| quivis ferret idem. semel hic cessavit et, ut fit, | in scalis altuit metuens pendentis habenae’- | des
nummos, excepta nihil te si fuga laedat | ille ferat pretium poenae securus, opinor. | prudens emisti
vitiosum, dicta tibi est lex: | insequeris tamen hunc et lite moraris iniqua? (Translation by H. Rushton
Fairclough.)

% Cf. KUDLIEN 1986, 250 ff.; JAKAB 1997, 162-164. On the contrary, ARZT-GRABNER 2010, 24
stressed his being a fugitivus — in my view both meanings are possible.

37 Cf. CROOK 1967, 214-221.
¥ To the sources of ancient slavery cf. SCHUMACHER 2001, 25-33.
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There can be observed strong community contributions and state interfer-
ences in slave markets all over the Roman Empire: market halls were built as
architectural environment and market regulations were issued as part of a state
control. From archaeological evidence it is obvious that there was a serious
effort of investments — public or private — for creating better architectural con-
ditions for slave markets. Trading with slaves was of utmost interest for main-
taining a reasonable supply on working power in the whole Roman economy.

Retail and wholesale trade took place mostly on market places or in market
halls in frequented ports or big cities. It can be assumed that not only pri-
vate investors but also public authorities mobilized some capital for creating
a proper infrastructure.” Buildings with a great amount of small closed rooms
(in its architectural structure similar to a jail), with closed entrance, separated
ways for slaves and buyers, with water supply and latrines, including probably
also a selling platform are commonly identified as slave markets in archaeo-
logical studies.*’ Buildings of this type were found for instance in the excava-
tions of Delos, Pompeji, Rome, Ostia, Herculaneum, Leptis Magna, Magnesia
on Maeander and Ephesos. Especially good examples are the Agora of the
Italiens in Delos, the Basilica in Herculaneum or the House of Eumachia in
Pompeii.*!

There is also a great amount of written evidence of Roman slave markets
since Plautus’ age including inscriptions and literary texts.** Selling halls are
often named chalcidicum and the special selling platform, used especially at
auctions, called catasta in the sources.” There are also epigraphic sources
providing us with further information. In the archive of the Sulpicii (Tabulae
Pompeianae Sulpiciorum) three buildings are mentioned in a market context:
the chalcidicum Caesonianum, chalcidicum Octavianum and the chalcidicum
Hordionianum. In three of the tablets the auctions of slaves took place in foro
ante chalcidicum, it means on the forum in front of a certain chalcidicum.** A
chalcidium seems to have been a special building for public use that served
(among others) also for selling slaves.

The Basilica of Herculaneum was discovered in underground excavations
in in the 18" century and fully excavated in the 1960s. It is a porticus-building

3 See for it COARELLI 1982, 120-2 and COARELLI 2005, 210 ff.

4 With some critics see TRUMPER 2009, 31-3.

4 To the slave markets see SCHUMACHER 2001, 44-64, especially 51-5.

2 Cf.JAKAB 1997, 35-7.

4 Vagl. etwa Suet. Tib. 2.3.60; Liv. 28.21.2; Plaut. Pers. 6.77; Plin. nat. 35.200 etc.
# Vgl. etwa TPSulp. 85, 87,90, 92.
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with colonnades and an open, paved court including two large platforms.* Ar-
chaeologist identified it as a chalcidicum although it is quite richly decorated
for a slave market.* Nevertheless it is likely that auctions of slaves might have
arranged in this luxury vestibule. It is unknown who financed the building but
the public interest (that of the community of Herculaneum) is obvious.*’

The Agora of the Italiens in Delos is located in the vicinity of the main
port, close to the sanctuary of Apollo. It is a big complex of double-stored
porticoes, courtyards and of an open unpaved place of 3.440 m? dimension,
gathered with bath, latrines and shops. The combination of two narrow side
entrances with a nice Doric propylon entrance seems to offer an ideal infra-
structure for slave trade.”® The Agora was built and financed by the Italiens
community, from donations of private individuals (presumably by Roman
negotiatores) ®

Archaeological evidence underlines that slaves up for sale were commonly
stored in great public buildings designed for this particular purpose. Neverthe-
less, one can find also texts testifying private storage of slaves as merchandise:
Ulpian reports of a slave dealer who preferred to store his human ware in his
own house: Nam quos quis ideo comparavit, ut ilico distraheret, mercis magis
loco quam suorum habuisse credendua est.® The case is about a legacy: the
testator, a venaliciarius left his own slaves (sui servi) and the merchandise
slaves (mercis loco) to different persons.

Summing up it is to underline that slave trade — especially large-scale trade
— needed a reasonable infrastructure. In flourishing ancient trading centres
this infrastructure was provided mostly by a local community.>! The cities and
their population were interested in the maintenance of a vivid local and long
distance trade.

Recently, Walter Scheidel underlined the importance of slave supply in
the Roman world: “Considering the huge scale of the Roman slave trade, sub-
stantial amounts of capital must have been committed to the procurement and
distribution of slaves, and large numbers of middlemen had to be involved in
this business”.>> The significance of trading slaves and the special risks of the

4 TRUMPER 2009, 59-62.

4 Ibid.

47 TRUMPER 2009, 82.

4 TRUMPER 2009, 34-5; COARELLI 2005, 210-2.
4 TRUMPER 2009, 82.

50 Ulpian D. 32.73 4.

31 TRUMPER 2009, 81-2.

32 SCHEIDEL 2011, 300.
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business required some sort of state interference. In fact, there are two sides
involved in the business: a colourful group of merchants, mostly of peregrine
origin, and wealthy Roman citizens equipping their household or estate.’
Wholesale dealers were experts of their profession, with extended knowledge
about possible defects and wily tricks to hide them. On the opposite, indi-
vidual purchasers may have been naive and clumsy in bargaining. Basically,
Roman legal culture cultivated a “universe in which individuals control their
own destinies consistent with the principle of individual autonomy and self-
determination” 3 Commonly, the willingness of the law to establish liabilities
in contractual relations was rather weak. However, a substantial approach was
needed, an approach of an “impartial observer”* to re-design the rules of the
game and to find an optimal balance between state control and free market. In
some sense, the commonly accepted legal framework of sale — as statutes of
authorities, trading customs and legal interpretations are part of an imaginary
“social contract”, of a “real honest-to-goodness consent contract” >

Here the question rose whether it is better to condemn one side (the mer-
chants) as “mischievous grabbers” and to grant some type of privilege to the
other side (the purchasers) through implied terms and protective market regu-
lations. Wisely, the Roman state authorities interfered rather carefully and
issued a limited set of special rules for “consumer protection”. In such cases
it is necessary to look at the overall situation and to think over how the rule
plays out in a wider context.

In Republican Rome, the aediles curules were in charge of the control over
public places and among them also of that of public markets. The aediles is-
sued edicts for inflicting duties and liabilities upon merchants, “The edict of
the aedile, rescission, and the action for diminution” (D. 21.1.1.1 Ulp. 1 ed.
aed. cur.):

The aediles say: ‘“Those who sell slaves are to apprise purchasers of any diseases or defects
in their wares and whether a given slave is a run away, a loiterer on errands, or still subject
to noxal liability. All of these matters they must proclaim in due manner publicly when
the slaves are sold. If a slave be sold without compliance with this regulation or contrary
to what has been said of or promised in respect of him at the time of his sale, it is for us
to declare what is due in respect of him; we will grant to the purchaser and to all other
interested parties an action for rescission in respect of the slave [...].%

3 To the role of Status in contractual relations see MASI DORIA 2012, 102-30.
> EPSTEIN 1997, 261.
3 EPSTEIN 1997, 248.
3 EPSTEIN 1997, 249.

57 D.21.1.1.1 Ulp. 1 ed. aed. cur.: Aiunt aediles: , qui mancipia vendunt certiores faciant emptores,
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On market places under public control, merchants were obliged to provide a
minimum standard of fair business. The aediles curules ordered that certain
basic information should be announced about every slave to be sold.® It hap-
pened to disclose any disease, defect and some dangerous facts in the past that
may have prevent the slave from a reasonable service. It mattered especially
whether the slave has some incurable disease or physical defect, whether he is
a runaway or a loiterer or under noxal liability.”® Roman jurists dwelt on the
interpretation of the basic defects and of their relevance as delivered in long
theoretical discussions in the Digest.®

Just to give an example Ulpian dwells on the correct definition of disease
and defect and how to distinguish between them if it may have legal rele-
vance: “It is to be noted that a definition of disease as an unnatural physical
condition whereby the usefulness of the body is impaired for the purpose for
which nature endowed us with health of body appears in Sabinus. Such condi-
tion may effect the whole body or only part thereof. (Tuberculosis and fever
exemplify the former; blindness, even from birth, the latter.) Defect, he says,
is very different from disease; stammering, for instance, is a defect rather than
a disease.”" For the jurists it seemed of utmost interest how to explain every
word of the edict, how to argue and how to understand and apply the issues.
Morbus (disease) and vitium (defect) are technical words in the edict of the
aediles, each a causa, a legal basis for a peculiar claim (actio redhibitoria or
actio quanti minoris).®> A concrete complaint was only enforceable in court if
the claimant chose the correct legal phrases.

For an effective protection of consumers’ interests the edict declared an
objective (stricti iuris) liability: “It must, though, be recognized that the ven-
dor is still liable, even though he be unaware of the defects which the aediles
require to be declared. There is nothing inequitable about this; the vendor
could have made himself conversant with these matters; and in any case, it is
no concern of the purchaser whether his deception derives from ignorance or

quid morbi vitiive cuique sit, quis fugitivus errove sit noxave solutus non sit: eademque erti, cum ea
mancipia venibunt, palam recte pronuntianto. Quodsi mancipium adversus ea venisset, sive adversus
quod dictum promissumve fuerit cum ertin, fuisset, quod eius praestari oportere dicetur: emptori
omnibusque ad quos ea res ertinent iudicium dabimus, ut id mancipium redhibeatur. (Translation
by A. Watson.)

3 For Greek patterns see JAKAB 1997, 70-84.

¥ Cf. WATSON 1987, 49-52; KASER 1951, 21 ff.; DONADIO 2004, 83-6; KupiSCH 2002, 21-5 and
BELLEN 1999, 30-1.

% Cf. also GARDNER 2011, 416-7.
¢ D.21.1.1.7 Ulp. 1 ed. aed. cur. Cf. GAMAUF 2014, 272-5.
92 Cf. GAROFALO 2000, 77-9 and MANNA 1994, 44-7 and 67.
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the sharp practice of his vendor.”®* Although the aediles declared that “this
edict was promulgated to check the wiles of vendors and to give relief to
purchasers circumvented by their vendors”® Roman law did not condemn
slave dealers as “mischievous grabbers”. In fact the rather summary aedilician
procedure took aim at a balanced risk allocation between the participants of
exchange. Vendors were burdened with a strict objective liability for failing
to provide the basic information about possible defects but it was a liability
also within strict limits. It came about merely in the explicit cases issued in
the edict (morbus, vitium, fugitivus, erro, noxa); the catalogue of the relevant
defects was a enclosed one. Besides the condemnation never exceed the price
paid (restitution or reduction, redhibitio or quanti minoris).

Furthermore, Roman authorities were careful with consumer protection:
too much protection can obstruct free negotiation and private autonomy.
Therefore the strict liability of the vendor was conditionally: “If a defect in or
disease of the slave be perceptible (and defects reveal themselves generally
through symptoms), it may be said that the edict has no place; its concern is
simply to ensure that a purchaser is not deceived.”® Carefulness and negli-
gence of purchasers should not be protected by the edict.

Completing the picture it should be mentioned that the aedilician liability
was not absolutely cogent: it was free for the contracting parties to exclude
it:% “Pacisci contra edictum aedilium omnimodo licet, sive in ipso negotio
venditionis gerendo convenisset sive postea.”®’ Later on Pomponius stressed
simply that “Simplariarum venditionum causa ne sit redhibitio, in usu est.”®
With mutual agreement the enforcement of market regulations issued by the
aediles could be excluded any time. The opposite of a simplaria venditio or
pure vendere is a sale sub conditione; the technical word condition (conditio,
special contract term agreed upon by the parties) was mostly understood as lex
contractus in Roman jurisprudence.®

% D.21.1.1.2 Ulp. 1 ed. aed. cur.
¢ D.21.1.1.2 Ulp. 1 ed. aed. cur.
% D.21.1.1.6 Ulp. 1 ed. aed. cur.
%  JAKAB 1997, 186-7.

¢ D.2.14.31 Ulpianus libro primo ad edictum aedilium curulium: “It is quite lawful to make a pact
contrary to the edict of the aediles, whether the agreement is made in the course of arranging the sale
or afterward.” (Translation by Watson.)

% D. 21.1.48.8 Pomponius libro vicesimo tertio ad Sabinum: “It is not our practice to allow
rescission in the case of sales where undertakings have been specifically excluded.” (Translation by
Watson.) Cf. CHORUS 1976, 157.

% Cato agr. 146-9.
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Summing up it can be stated that the legal framework of the exchange
of goods on public markets was a sophisticated one in ancient Rome. Ro-
man authorities started rather early sate investments for creating a motivating
infrastructure for trading, especially for the trade with slaves. Assisting mar-
ket economy in a permanent and sufficient supply on slaves meant building
market halls, ports and establishing a market control. The market control of
the aediles tried to channel honest and faith-based contracting and introduced
some kind of a limited consumer protection. Besides, every day legal practice
elaborated detailed contract formulas according to dominating trade usage.
Both set of norms formed together the legal framework of selling and buy-
ing: legal norms (of what kind ever) and market customs, the law of sale in
notary practice (leges venditionis) and the edicts of the urban praetors and
aedilies curules. The aediles ordered praedicere, to give certain information
in advance — vendors of slaves were obliged to disclose every relevant disease
or defect, if orally or in a written form.” The notary practice offered useful
patterns how to style a fair sale contract.

0 Cf. Jakab 1997: 40-43, 127-9.
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122 n.
120 n.

VIII 909 + App. pp. 79-83
119n6

VIII 910
VI 911
VIII 987

X 1118

XX Congr. 6

122 n.
122 n.
144

138 n.

38
20
18
10
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106 n.
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92
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1114
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215,217,217 n.
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215

224 n.
224 n.
224 n.
224 n.
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167 n.

44
44
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11.7.8.1
12.1.15
17.1.34pr
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18.6
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228 n. 67
175

183 n. 11
183 n. 11
214,214 n.2
183 n. 14
175

214
214,214n.3
214 n.
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214 n.
214,214 n.2
216 n.11,226,
226 n.57,227 n.
61,228
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W W W W W

21.1.1.1
21.1.12
21.1.1.6
21.148.8
32734
44.7.1.4-6
50.16.94

Inst. Tust.

3235

Gaius

Institutiones
3.90
3.135
3.139
3.139-41
3.139-40

218 n. 19
228 n. 63, n.
228 n. 65
228 n. 68
225 1n.50
182n.4
185n.35

175

182n.4
181n.3
181 n.2
213,213 n.1
181n.3
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